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HE purpose of this study is to investigate the Juridic 
value of the document known as the Instructio to be 
issued by the Sacred Congregations according to the 

direction of the Motu proprio “Cum iuris canonici”+ In 
the course of this investigation it is absolutely necessary to 
present the historical background regarding the activity of 
the Sacred Congregations, otherwise the import and function 
of the Instructio cannot fully be appreciated. The enactment 
of this Motu proprio represents a development which is not 
of yesterday. 

The second section of this document commands that the 
Sacred Congregations are thenceforward to make no new 
general laws unless some serious necessity of the Universal 
Church shall dictate otherwise. This provision answers the 
second purpose of the Motu proprio, which purpose is ex- 
plicitly stated in the introduction of this enactment: “. . . ne 
... erebra novarum legum varietate, tanti operis stabilitas in 
discrimen aliquando vocetur”. In other words, the supreme 
legislator wishes to provide for the stability of the Code of 
Canon Law, and he sees in the issuance of new law after the 
promulgation of the Code a danger to its stability. Conse- 

1 Acta Apostolicae Sedis (cited AAS), IX (1917), 483-484. Third document 
inserted at the beginning of reprints of the Code of Canon Law. It will be 


cited Mpr. 
289 
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quently, new law is viewed as an extraordinary measure.” 
This disposition of the Supreme Pontiff is a sweeping anti- 
thesis to pre-Code juristic thought, which, as Chelodi testifies, 
considered the decreta generalia issued repeatedly by the Con- 
eregations as quite the equal of pontifical laws.° “ Hitherto id 
says Kinane, “these powers [ie., the legislative powers of 
the Roman Congregations] were exercised rather freely. Hach 
year saw a considerable amount of legislation added to that 
already in existence. If this procedure were allowed to con- 
tinue unchecked, the Code was bound to be out of date in a 
comparatively short period; and all the difficulties which it 
was meant to obviate would again arise.” * Accordingly, the 
resolutiones of the Sacred Congregations were in the past 
considered as legislative enactments, except when restricted 
in their juridic scope to determined circumstances; hence they 
were received as apostolic constitutions when issued by papal 
approval, having the force of universal law.° Some authors, 
on the other hand, denied that the Sacred Congregations had 
legislative power; their enactments were to be considered as 
laws only when approved by the Sovereign Pontiff in forma 
specifica or issued in virtue of his special mandate.* At all 


2 Mpr., III. 
3 Tus de Personis, (Tridenti: Libr. Edit. Tridentum, 1922), n. 161, ec. 


4“ Recent ‘Motu Proprio’ regarding the New Code of Canon Law,’—The 
Irish Ecclesiastical Record (cited JER), 5.8.2, X (1917), 421; see also the 
same author, “The New Code of Canon Law,’—JER, X (1917), 367, 457, 
where he points to a similar multiplication of laws after the Council of Trent. 


5“ Quoniam constitutio Apostolicae Sedis omnes adstringit . . .”—e. 13, X, 
de constitutionibus, I, 2; Ferraris, Bibliotheca Canonica, Iuridica, Moralis, 
Theologica, nec non Ascetica, Polemica, Rubristica, Historica (cited Biblio- 
theca), VI, (ed., novissima, Romae, 1890), s.v. “ Resolutiones”; Scherer, Hand- 
buch des Kirchenrechtes, I, (Graz, 1886), 291-292. Regarding the legislative 
powers of the S. Congregations see Wernz-Vidal, Jus Canonicum, I, (Romae: 
apud Aedes Universitatis Gregorianae, 1938), n. 207, I, nota 43. 


6 Hergenrother, Lehrbuch des katholischen Kirchenrechts, (2te Aufl. von 
Dr. Joseph Hollweck, Freiburg im Breisgau, 1905), n. 623, nota 2; Ojetti, De 
Romana Curia, (Romae, 1910), p. 11-12, who indicates that this question is 
unsettled before the constitution “ Sapienti Consilio” of 1908, and at the same 
time insinuates (op. cit., p. 13) that thereafter the decisiones of the S. Con- 
gregations are not to be considered as universal law. 
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events, it is clear from the present Motu proprio that these 
supreme organs of ecclesiastical government are ordinarily not 
to engage their efforts in issuing new general legislation: 
“Sacrae Romanae Congregationes nova Decreta Generalia 
lamnune ne ferant. . .”.7 

This measure taken by the Pope on behalf of the stability 
of the Code with the purpose of obviating, as he distinctly 
says, the hasty enactment of new variant legislation represents 
a principle of sound jurisprudence. For, as the eminent jurist, 
Bartolus a Saxoferrato (+1357), declares, law should be 
stable, permanent.’ Hence, it has been set down as ridiculous 
and even disgraceful to depart from received traditions ® which 
have withstood the changes of time, because, even when an 
alteration appears to be for the better, a change of law is 
detrimental to the common weal except when such change is 
in order by reason of an evident necessity or great utility of 
the common good.”® Therefore, the Sovereign Pontiff assigns 
to the Sacred Congregations as their ordinary duty the task of 
both safeguarding the conscientious observance of the pre- 
scripts of the Code and of issuing opportunely, as the need 
may arise, /nstructiones concerning the application of the 
existing law of the Code. 

Since the /nstructio in virtue of the explicit disposition of 
the present Motu proprio is not a vehicle of new law, it is of 
practical value to know its nature and juridic force. The term 


“Vion Lis 

8“ Praeterea ius debet esse perpetuum.”—In Digestwm Commentaria, (Ven- 
etiis, 1585), ad D. (1,1) 9 (Titulus: De iustitia et wre, Lex IX, Omnes populi), 
n. 53. Hence, according to a rule of Roman (Justinian) law an imperial re- 
script secundum ius (which had the force of general law—cf., D.[1,4]1) was 
to be considered perpetual: “Falso adversatur auctoritatem rescriptorum de- 
voluto spatio anni obtinere firmitatem suam non oportere, cum ea, quae ad 
ius rescribuntur, perennia esse debent, si modo tempus, intra quod adlegari 
vel audiri debeat, non sit comprehensum.”—C. (1, 23) 2. 


9“ Ridiculum est et satis abominabile dedecus, ut traditiones, quas antiquitus 
a Patribus suscepimus infringi patiamur.”—c.5, D. XII. 


108. Thomas, Summa Theologica, 1, IL ae, qu. 97, art. 2, Conclusio and ad 
secundum. See also D. (1,4) 2, where a similar principle is evidenced. 
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“juridic force” is here advisedly chosen in contradistinction 
to “legal force”. For it is the purpose of this discussion to 
show that while this instrument of ecclesiastical government 
does not have a vis legis, a force of law, or, to use another 
traditional term, a vis constitutionis, it has decidedly a juridic 
force, proceeding not from legislative but from executive 
power, which is formally distinct from legislative jurisdiction. 


I. Tue NaTurRE OF THE Instructio 


The object of the present discussion is the nature of the 
Instructio as outlined in the provisions of the Motu proprio. 

It is clear from the wording of the Motu proprio that the 
Instructio belongs to the genus or class of decreta, because in 
the sphere of issuing decrees the Sacred Congregations are to 
exercise vigilance concerning the observance of the law and 
opportunely to publish instructions which will both furnish 
greater clarity to the laws of the Code and at the same time 
prepare the way for their greater efficacy; they will be ex- 
planations on the application of the law: 


Ordinarium igitur earum munus in hoc genere [i.e., decretorum 
generalium] erit tum curare ut Codicis praescripta religiose 
serventur, tum Instructiones, si res ferat, edere, quae iisdem 
Codicis praeceptis maiorem et lucem afferant et efficientiam 
pariant. ° 


Under the term decretum Monin understands in a general 
sense all the acts which emanate from the Sacred Congrega- 
tions,*’ namely, disciplinary decrees, including administrative 
decisions, executive and interpretive decrees. The decreta 
executoria he calls instructiones.* Accordingly, the concept of 
executive measures as being contained in the Jnstructiones en- 


11 De Curia Romana, (Lovanii, 1912), p. 215. In Wernz-Vidal (Jus Can- 
onicum, I, n. 208) the generic term resolutiones is used, meaning either decreta 
or instructiones; in this treatise there does not seem to be a clear distinction 
concerning the juridic import of these two terms. 

12 De Curia Romana, p. 216; cf. etiam Maroto, Institutiones Turis Canonici, 
(Romae: apud Commentarium pro Religiosis, 1921), n. 339, where the same 
thought is in evidence. 
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visioned by the Motu proprio would seem to correspond quite 
well with the express purpose for which they are to be issued by 
the Sacred Congregations, as appears from the words of the 
Motu proprio itself; for these documents are to procure greater 
efficiency in the fulfillment of the law. This concept, in turn, 
corresponds with the fundamental purpose for which the 
Roman Congregations were instituted. By nature they have 
functioned since their inception in an administrative and 
executive order; ** their duty, as Scherer points out, has been 
to put the law into practice.* The Sacred Congregation of 
the Council, which is called the most important and the proto- 
type of the Roman Dicasteries,** was called into existence 
precisely to act in an executive capacity. Therefore, the issue 
here is to show that the Sacred Congregations by their 
nature act in an administrative and executive function, and 
hence that their acts now, under the Motu proprio, pertain 
exclusively to this department or power of ecclesiastical 
government. 

At the close of their sessions the Fathers of the Council of 
Trent (December, 1563) expressed the desire that the Supreme 
Pontiff would take such measures as he deemed necessary and 
opportune to effect the execution and interpretation of the 
provisions laid down in that Council.*® Accordingly, this wish 
of the Council was realized in the Motu proprio of Pius IV, 
“ Alias nos ’’, August 2, 1564.‘* In this document the Sovereign 
Pontiff pronounces an important traditional ** rule of juris- 

18 Tega, Praelectiones de Iudictis Ecclesiasticis, II, (Romae, 1898), n. 20; 


Gaugusch, “ Die Konstitution ‘Sapienti Consilio’ von 29. Juni 1908 ”—Archiv 
fiir katholisches Kirchenrecht (cited AKKR), LXXXIX (1909), 612. 


14 Handbuch des Kirchenrechtes, I, 290; Maroto, Institutiones, n. 340. 

15 Sagmiiller, Lehrbuch des katholischen Kirchenrechts, Erster Teil, (Frei- 
burg im Breisgau, 1900), p. 75. 

16 Canones et Decreta Sacrosancti Oecumenici Concilii Tridentini, (ed. no- 
vissima, Taurini, 1913), Sessio XXV, De Reformatione, De Recipiendis et 
Observandis Decretis Concili. 

17 Analecta Juris Pontificti, Deuxiéme Série (cited AJP, II.S.), (Rome, 1857), 
col. 2251-2252. 


18 Cf. c.un., de iudiciis, II, 1, in Extravag. comm. 
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prudence; namely, that it is of little value to make laws 
unless there exists a power to execute their provisions.”® 
Adverting to the fact that his reform measures published in 
constitutions and ordinances respecting certain papal tribunals 
and offices of the Holy See had met with little response, he 
provided as well for the execution of these provisions as for 
that of the decrees of the Tridentine Council regarding these 
pontifical institutions of government. The Pope appointed 
eight Cardinals with executive power to safeguard the obser- 
vance of the laws enacted in this respect.*° This act, as 
Cardinal Fagnanus (+1678) ** points out, marked the be- 
ginning of the Sacred Congregation of the Council, which at 
first was appointed not to interpret, but only to effect the 
observance of the decrees of the Council of Trent. There- 
fore, this Congregation in its inception had only simple execu- 
tive power, as Fagnanus says in the present passage: * 
“, . sacra Congregatio ab initio Tridentini Concilii decretis 
non interpretandis, sed exequendis dumtaxat praefecta est ”’.** 
The power of authentic interpretation of the decrees of the 
Council of Trent had been explicitly reserved to the Sovereign 


19“ |. nos propterea considerantes parum esse iura condere, nisi sint qui 
ea executioni demandari faciant . . ."—Bullartwm Diplomatum et Privilegiorum 
Sanctorum Romanorwm Pontificum Taurinensis Editio (cited Bull. Rom. 
Taur.), VII, (Neapoli, 1882), 300. 


20“ |. cardinalibus committimus et mandamus quatenus ipsi . . . etiam tam- 
quam executores dictarum literarum, constitutionum et decretorum prae- 
dictorum, constitutiones et ordinationes ac decreta praefata . . . firmiter 
observari faciant, et cum effectu . . .”—Bull. Rom. Taur., VII, 300. 


?1 He was Secretary of the S. Congr. of the Council for fifteen years, as he 
remarks in his commentaries—Commentaria Super Quinque Libros Decre- 
talum, (Romae, 1661), lib. I, tit. II, cap. Quoniam, n. 56; ef., Maschat, In- 
stitutiones Canonicae, Pars I, (Romae, 1757), Prolegomena, n. 22. 


22 Commentaria, lib. I, tit. II, cap. Quoniam, n. 7; “ Hoc fuit primum initium 
Congregationis Concilii, quae primitus in motu proprio Pii IV dicta est proinde 
Congregatio super executione et observantia S. Concilii Tridentini.”—Ojetti, 
De Romana Curia, p. 84. 

23 Op. cit., cap. Quoniam, n. 7. 


24 Cf., etiam AJP, II.8. (1857), col. 2252; Pallotini, Collectio Resolutionum 
S. C. Concilti, I, (Romae, 1868), p. XXV. 
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Pontiff himself in the Bull “ Benedictus Deus”, January 26, 
1565, whereby the decrees of this Council received pontifical 
approval,” and this reservation was again expressed in the in- 
stitution of the Congregation of the Council.”° Later, in the 
Pontificate of Pius V (1566-1572), when, according to the 
report of Pallotini, doubt had arisen as to whether this Con- 
gregation had also incurred the penalties threatened in the 
Bull “ Benedictus Deus” for rendering explanations of the 
Tridentine decrees in its responses,” and whether these expla- 
nations were authoritative,** this Congregation received “vivae 
vocis oraculo” * the power to interpret authentically in cases 
in which it considered the law as clear; in case of doubt the 
matter rested with the Supreme Pontiff.*° The faculty of 
authentic interpretation in case of doubt was granted still later 
to the same Congregation by the constitution of Sixtus V 
(+1590), “ Immensa aeterni Dei’’,** which was issued January 
22, 1587. Thus the Sacred Congregation of the Council in 
the course of time received a material increase in its juris- 
diction which was specifically different from its original 
powers. 

It is important in the present study to note here that origin- 
ally a separation existed between executive jurisdiction and 
the power of authentic interpretation in ecclesiastical govern- 
ment, and also that now (1587) these powers were united in 
one agent, whose purpose was to effectuate the laws of Trent. 
Hence in its executive decrees there will be found also 
authentic interpretations. The Congregation of the Council, 
whose jurisdiction was governed by the provisions of the con- 
stitution “ Immensa aeternit Dei” until the enactment of the 


25 Canones et Decreta S. Oecum. Conc. Tridentin., p. 285-286. 

26 Motu proprio, “ Alias nos”, 2 aug. 1564—Bull. Rom. Taur., VII, 300; 
Fagnanus, Commentaria, lib. I, tit. II, cap. Quoniam, n. 7. 

27 Collectio Resolutionum 8. C. Concilit, I, p. XXV. 

28 Fagnanus, Commentaria, lib. I, tit. II, cap. Quoniam, n. 7. 

29 Wernz, Jus Decretalium, II, (3. ed., Prati, 1915), n. 668, I. 

80 Fagnanus, Commentaria, lib. I, tit. II, cap. Quoniam, n. 7; Wernz, loc. cit. 

31 Bull. Rom. Taur., VIII, (Neapoli, 1883), § Deo autem Patri, 991. 
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constitution “ Sapienti Consilio ”, Jurie 29, 1908,°* embraced a 
wide field as to the subject matter of its competence. This 
competence, at once interpretive and executive, created a 
unified administration of ecclesiastical law. It embraced 
virtually the entire existing body of disciplinary legislation, 
both because the law was based substantially on the Council 
of Trent and because this Council had to a great extent in- 
corporated the previous legislation into its enactments.** The 
jurisdiction of the Congregation of the Council at the same 
time enjoyed a cumulative competence concurrent with the 
other Sacred Congregations established by the “ Jmmensa 
aeterni Dei”’.** The cumulative competence, which was exer- 
cised in the Roman Congregations, was set aside by the 
“ Sapienti Consilio ” of 1908.*° This constitution at the same 
time effected a profound change in the subject matter of in- 
terpretive and executive powers, inasmuch as it established 
among the Roman Congregations a redistribution of subject 
matter governed by these powers in such a manner that all 
should receive an equal share in the duties of executive ecclesi- 
astical government,** and thenceforward the preeminence of 
the Sacred Congregation of the Council ceased.** Hence it is 
true, as mentioned previously, that this Roman Congregation 
had been the prototype and most important of the Sacred 


32 Cf. Wernz, Ius Decretalium, II, n. 651. 


38 ATP, II.S. (1857), col. 2253; Hinschius, System des Katholischen Kirchen- 
rechts, I, (Berlin, 1869), 456-458; De Angelis, Praelectiones Iuris Canonici, lib. 
I, (Romae, 1877), tit. XX XI, n. 12; Wernz, Jus Decretalium, II, (Romae, 
1899), n. 661, I. 


84 Ojetti, De Romana Curia, p. 88; ef., Gaugusch, “ Die Konstitution ‘ Sapi- 
enti Consilio’ vom 29. Juni 1908,"—AKKR, LXXXIX (1909), 612-613, who 
relates that in the course of time the duties of the fifteen Congregations 


called into being by the constitution of Sixtus V gradually fell to the task 
of a few. 


35 Ojetti, op. crt., p. 10. 
86 Pius X, const. “ Sapienti Consilio”, 29 iun. 1908—Fontes, n. 682; S. C. 


Consist., Romana, 11 febr. 1911—Fontes, n. 2079; Gaugusch, “Die Konstitu- 
tion ‘Sapienti Consilio’ vom Juni. 1908,"—AKKR, LXXXIX (1909), 613. 


87 Gaugusch, zbid., p. 616. 
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Congregations, which by the very nature of their existence 
have enjoyed principally an administrative and executive 
power,** though, as Lega also clearly points out, they likewise 
exercised legislative and judicial powers.*® It is clear, of 
course, that after the issuance of the constitution “ Sapienti 
Consilio” the Congregations continued in their capacity of 
administrators and executors *° and authentic interpreters of 
the law, each within its own competence. 

It is from the source of this administrative and executive 
power that proceeded the Instructions and general Decrees 
whereby ecclesiastical law was placed into effect, as Wernz 
declares speaking about the Sacred Congregation of the 
Council previous to the time of the constitution “ Sapienti 
Consilio”’.“? The same is to be said, of course, regarding the 
Congregations in general during the period after the constitu- 
tion “ Sapient: Consilio”. Here the administrative power is 
considered in relation to executive power as genus to species.** 


38 Cf., Sixtus V, const. “7mmensa aeterni Det”, in prin—Bull. Rom. Taur., 
VIII, 985-986; Santi, Praelectiones Iuris Canomnict, lib. I, (Ratisbonae, 1886), 
tit. XX XT, n. 39-42. 

39“ |. Congregationes sunt Collegia quae naturam habent admodum com- 
plexam et principaliter pollent potestate administrativa sed exercent etiam, 
saltem nonnullae, potestatem iudicialem et legislativam.”—De Iudictis Eccle- 
siasticis, II, n. 283; item, Wernz, Ius Decretalium, II, (Romae, 1899), n. 654, 
Ii. 

40Cf., Pius X, const. “Sapientt Consilio”, 29 iun. 1908—Fontes, n. 682; 
“ Potissimum praeditae sunt [i.e., SS. Congregationes] potestate administrandi 
et procedendi extraiudicialiter in rebus quae pertinent ad urgendam execu- 
tionem legum, ad distributionem officiorum eorumque rectam impletionem; 
.. .’—Wernz, Ius Decretalium, II, n. 654, III, in fine [8. ed., Prati, 1915]. 

418. C. Consist. Romana, 11 febr. 1911—Fontes, n. 2079. Their judicial 
powers were transferred exclusively to the jurisdiction of the Sacred Roman 
Rota and the Signatura Apostolica—Pius X, const. “ Sapient: Consilio”, 29 
iun. 1908, § II, nn. 2, 3—Fontes, n. 682; S. C. Consist. Romana, 11 febr. 1911— 
Fontes, n. 2079; cf. Michiels, Normae Generales, I, (Lublin: Universitas 
Catholica, 1929), 394. 

42“ Porro §. C. C. habet potestatem administrandi sive exequendi ideoque 
per instructiones vel decreta generalia et particularia urgendi omnia decreta 
disciplinaria Concilii Tridentini.”—Jus Decretalium, II, n. 661, III (Romae, 
1899). 

43 Monin, De Curia Romana, p. 198-200; Ojetti (De Romana Curia, p. 20) 
considers the executive power as the genus. 
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It is upon the historical background of the administrative or 
executive power of the Sacred Congregations sketched briefly 
in the foregoing that the words of Benedict XV are to be 
understood: 


Ordinarium igitur earum [i.e., 8S. R. Congregationum] munus 
in hoc genere [i.e., decretorum generalium] erit tum curare ut 
Codicis praescriptis religiose serventur, tum Instructiones, sl res 
ferat, edere, quae iisdem Codicis praeceptis maiorem et lucem 
afferant et efficientiam pariant.** 


As Sixtus V (+1590) declared in his constitution “ Jmmensa 
aeterni Dei”, in which he augmented in favor of the Congre- 
gation of the Council its faculty of authentic interpretation, 
it belongs to the province of the Roman Pontiff exclusively to 
interpret and to safeguard the observance of the enactments 
made in general council, in other words, of the laws of the 
Church.*® Thus the Roman Congregations are confirmed in 
the present Motu proprio as participants in the executive 
power of the Supreme Pontiff. Consequently their acts in 
this respect are the product of his power. The nature of this 
power will be investigated more precisely in the following 
part of this article. It is quite difficult, if not impossible, to 
examine closely the nature of the Jnstructio without at the 
same time speaking about its juridiec force. 


Il. THe Juripic Force oF THE Jnstructio AS DISTINCT FROM 
AUTHENTIC INTERPRETATION AND LEGISLATIVE 
JURISDICTION 


-The Motu proprio “Cum iuris canonici” effected to a 
definite extent a new order in the Roman Congregations. The 
change entailed will become clear in the course of this section 
of the present study. 


44 Mopr., II. 


esti : : Le ‘ 
5"... cum ad singularem Romani Pontificis auctoritatem tantummodo 


spectet generalia concilia . . . interpretari et ut ubique locorum serventur, 
curare ac praecipere.”—Bull. Rom. Taur., VIII, 991, § Deo autem Patri. 
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Under the Motu proprio the chief concern of the Roman 
Congregations with regard to the Church at large, or, as the 
text of this document expresses the thought, “. . . in hoe genere 
[1.e., decretorum generalium] .. .”, consists in the issuance of 
general executive provisions, which Haring characterizes with 
the term “ Durchfiihrungsanweissungen”’.** His term is well 
chosen, because the Roman Congregations are still by their 
very nature in the executive order of government, the essence 
of which consists in the power to govern in the specific sense 
of safeguarding, urging, and supervising the fulfillment of the 
law.** To acquit themselves of this duty is their task under 
the terms of the Motu proprio.*® 

It is said that under the terms of the Motu proprio the 
Sacred Congregations have the power of rendering merely 
declarative *° general authentic interpretations by means of 
the Instructio provided for in that enactment; * or, at least, 
that the interpretations which appear in the Jnstructio are 
practically equivalent to authentic interpretations." Just 
what juridic import would attach to the Jnstructio according 
to this last statement is not clear. Likewise it is taught as 
being more probable that by the agency of this instrument 


46 Grundziige des Katholischen Kirchenrechts, I, (3te Aufl., Graz: Ulrich 
Mosers Buchhandlung [J. Meyerhoff], 1924), 247; Eichmann, Lehrbuch des 
Kirchenrechts auf Grund des Codex Iuris Canonict, (2te Aufl., Paderborn: 
Ferdinand Schoningh, 1926), p. 153-154; Poschl, Kurzgefasstes Lehrbuch des 
Katholischen Kirchenrechts, (2te Aufl., Graz und Leipzig: Ulrich Mosers Buch- 
handlung [J. Meyerhoff], 1921), p. 136-137. 


47 Maroto (Institutiones, n. 340) citing the present Motu proprio says: 
“Natura sua, omnia Curiae Romanae Dicasteria etiam Sacrae Congregationes, 
sunt primario suprema ecclesiastica organa regiminis, seu pertinent ad ordinem 
executivum (gubernativum, administrativum), quae incumbunt vel maxime 
curandae, urgendae, moderandae legum ecclesiasticarum observantiae et 
executioni ”. 


48 Mor., II. 
49 That is, when the law is already clear in se—cf. can. 17, § 2. 
50 Michiels, Normae Generales, I, 395. 


51 Beste, Introductio in Codicem, (Collegeville: St. John’s Abbey Press, 
1938), pp. 78, 240-241. 
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the Roman Congregations and not the Pontifical Commission 
for the authentic interpretation of the Code exercise the faculty 
of restrictive and extensive authentic interpretation. The 
first reason adduced in support of this view is that restrictive- 
extensive authentic interpretation represents virtually new 
law. The second reason brought forward is the clause in the 
Motu proprio whereby the IJnstructio is to afford greater 
efficiency and to serve as a complement to the prescripts of 
the Code. Since under the Motu proprio the Sacred Con- 
gregations and not the Pontifical Commission have power to 
enact new laws,* it is in the province of the former to render 
restrictive-extensive interpretations.** Evidently, this opinion 
understands the word “ complementa” as referring to an addi- 
tion or possibly a suppression relative to a given canon of the 
Code. According to this view the Jnstructio would have legal 
force, that is, the force of strict law, because the Code declares 
in canon 17 that authentic interpretation issued to the Church 
at large has the same force as the law itself. 

This opinion reflects clearly the strains of pre-Code juris- 
prudence, which thought of the acts of the Sacred Congrega- 
tions in terms of legislation and authentic interpretation. This 
pre-Code attitude will be demonstrated in the paragraphs 
immediately following. Thereafter this view will be discussed 
on the basis of principles enunciated in the Code and in the 
Motu proprio. In passing it may be mentioned that it seems 
practically impossible before about the beginning of the 
twentieth century to single out in the canonical jurisprudence 
concerning the acts of the Sacred Congregations a document 
classified in that juristic teaching as an “ Instructio”’ as such 
and considered specifically in its juridie force, except in a few 
instances. 

Ojetti declares that prior to the constitution “ Sapienti 
Consilio ’”’, enactments of executive or administrative character 

52 Cf. Mopr., III. 

58 Cf. Maroto, Institutiones, n. 340, C. 


54 Michiels, Normae Generales, I, 393, 396, who cites and follows Maroto in 
Commentarium pro Religiosis (cited CpR), I (1920), 39, 41. 
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were issued by the Congregations in virtue of a special man- 
date of the Roman Pontiff and had the force of general law.*® 
Thus, in a general statement Sagmiiller speaks of the acts of 
the Congregation of the Council in terms of legislation and 
authentic interpretation. This Congregation, as shown in the 
foregoing, had achieved control over practically the entire 
existing law.°° Indeed, from the time of Fagnanus (+1678) 
to Lega, until toward the end of the nineteenth century, the 
acts of the Congregations in general are definitely spoken of 
in terms which characterize them as having a strictly legal 
force. 

Fagnanus in his extensive treatise on the law “ Quoniam ” 
of the Decretals of Gregory IX (+1241), discussing the 
authority of the Congregation of the Council, speaks of the 
declarations, resolutions, decisions, decrees, and the like, in 
_terms of general authentic interpretations having the force of 
general law.°** The Congregations issued acts by the order of 
the Sovereign Pontiff known as encyclical decrees, which had 
a didactic character, or published constitutions whereby the 
general law of the Church was altered, regulated, or deter- 
mined, all having the force of apostolic constitutions.” 

The basic principle sustaining this approach to the acts of 
the Sacred Congregations is found in Fagnanus (+1678) and 
in Benedict XIV (+1758). Regarding the acts of the Congre- 
gation of the Council, Fagnanus relates that Gregory XIV 
gave to this body the authority to issue documents in the name 
of the Sovereign Pontiff.** Its acts were considered as pro- 
ceeding from the hand of the Roman Pontiff himself,*° a 


55 Cf. De Curia Romana, pp. 11, 13. 

56 Lehrbuch des katholischen Kirchenrechts, Erster Teil, p. 75. 

57 Commentaria, lib. I, tit. II, cap. Quoniam, n. 7-70; AIP, II.S. (1857), col. 
2368, where this rule is applied to the interpretive acts of all the Congregations. 

58 AIP, ILS. (1857), col. 2368; Scherer, Handbuch des Kirchenrechtes, I, pp. 
290, 292. Santi (Praelectiones Iuris Canonici, lib. I, tit. XX XI, n. 49) points 
out that in his time the Congregation of the Council confined itself to the 
solution of particular individual cases. 

59 Commentaria, lib. I, tit. II, cap. Quoniam, n. 7. 

60 ATP, II.S. (1857), col. 2253. 
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principle which was applied not only'to this Congregation, but 
to the other Congregations as well.* And since the Roman 
Congregations, as Benedict XIV says, are the voice of the 
Holy See, which is the guardian of faith and morals,®? having 
papal authority with jurisdiction in matters reserved to the 
Sovereign Pontiff, their decisions and resolutions enjoyed the 
force of law and of apostolic constitutions, as was also recog- 
nized by the ecclesiastical tribunals, specifically by the Roman 
Rota in explicit language.** Hence all the power and authority 
incident to the issuance of their decreta was considered as 
dependent upon the plenitude of papal power relative to legis- 
lative and interpretative jurisdiction.** It must always be 
born in mind, however, as mentioned in the previous part of 
this study, that at the same time the Roman Dicasteries were 
the organs of ecclesiastical government whereby the law was 
enforced and put into practice.** In other words, legislative 
power, be that in the form of authentic interpretation or in 
the form of materially new law, ran concurrently with execu- 
tive power. Thus it seems that the original purely executive 
power granted by the Motu proprio “ Alias nos”, which laid 
the foundation of the later development of interpretive, legis- 
lative, and even strictly judicial competence residing in the 


61 AJP, II.S. (1857), col. 2364, 2869; Garcias, De Beneficiis Ecclesiasticis 
Tractatus, I, (Venetiis, 1618), Praefatio. 


62“ Postremo eadem docentur a Sede Apostolica, fidei morumque magistra, 
uti colligitur ex Decretis Sacrarum Congregationum, quarum voce suas de- 
clarat. sententias . . .”—Institutiones Ecclesiasticae, I, (Venetiis, 1788), In- 
stitutio LXXVI, VIII (in reference to the laws concerning clerical decorum). 


88 Cf., Phillips, Kirchenrecht, VI, (Regensburg, 1864), § 320, II; Ferraris, 
Bibliotheca, VI, s.v. “ Resolutiones”; AIP, II.S. (1857), col. 2369. 


64“ Omnis tamen vis et auctoritas quam Sac. Congreg. decreta sibi vindicant 
pendet a plenitudine potestatis Pontificis in condendo novas leges et eas 
interpretando; ... Ergo decreta SS. Congregationum cum necessarias habeant 
conditiones constituunt rem iudicatam et habentur pro Apostolicis constitu- 
tionibus, cum approbantur a Romano Pontifice . . .”—Ferraris, Bibliotheca, 
II, (Romae, 1886), s.v. Congregationes Ecclesiasticae Romanae, n. 4. 


5 Cf., Scherer, Handbuch des Kirchenrechtes, I, pp. 290, 292. 
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Congregations,°** was overshadowed, lost sight of, engulfed, by 
this subsequent growth of power. Possibly this situation is 
the basis of the complaint resounding in the world of Canon 
law: Obruimur legibus.™* 

Since these organs of government are said to have issued 
their acts, which went by the name of resolutions, interpreta- 
tions, sentences, decisions, and the like, upon previous con- 
sultation with the Supreme Pontiff according to the require- 
ment of the constitution “Jmmensa aeterni Dev’, Nobis tamen 
consultis,°* a rule laid down explicitly for the Congregation of 
the Council in that enactment, there was recognized in these 
consultations of the Congregations the operation of the tradi- 
tional principle found in Decretal law: In consultatione nostra 
wus editur.“° Hence also their Instructions issued to the faith- 
ful were considered as pontifical law; they are characterized as 
directions." Hinschius describes Instructions (Instructionen) 


86 Cf., Pius X, const. “ Samente Consilo”, 29 iun. 1908, § II, 2—Fontes, n. 
682. 

67 Cf., Praefatio of Peter Cardinal Gasparri in the reprint of the Codex 
Turis Canonici, (Romae: Typis Polyglottis Vaticanis, 1934), p. XXXII. 


68 ATP, II.8. (1857), col. 2365. 
69 Cf., Bull. Rom. Taur., VIII, 991. 


70 C. 9, X, de voto et votrt redemptione, III, 34, which represents a reply of 
Innocent III (+1216) to the Archbishop of Canterbury and reads as follows: 
“, . utrum quod in ea . . . consultatione . . . dicitur, ius constituat generale 
. . . sollicite requisisti. Ad hoc igitur inquisitioni tuae breviter respondemus 
quod in consultatione nostra ius commune editur. . .” Note: This quotation 
is taken from the Corpus Iuris Canonici, Richter-Friedberg, Editio Lipsiensis 
Secunda, 1881. Editions with the glossary omit the word “commune” after 
the words “.. . nostra ius...’. The word “generale”, as referring to “ius”, 
is supplied by the glossator. Cf. etiam, AJP, II.S. (1857), col. 2365. 


71 AIP, II.S. (1857), col. 2365, 2366. Simor says that it was generally 
accepted that the resolutions, decisions, etc., of the SS. Congregations had 
legislative force: “Atque ex hac persuasione de legislativa potestate, ac 
sublimi sacrarum Congregationum auctoritate explicari unice potest summa 
illa pietas et reverentia, qua decisiones earumdem a sinceris Ecclesiae filiis 
quovis tempore expetitae exceptaeque fuerunt.”—“ De sacris Congregationibus 
Romanis et illarum auctoritate”—AKKR, XI (1864), 421. Throughout the 
course of this article Simor speaks of the acts of the Congregations in terms of 
legislative and interpretive power. Cf. etiam, Acta Sanctae Sedis, X (1877), 
492-503; Choupin, Valeur des Décistons Doctrinales et Disciplinaires du Saint- 
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as declarationes which have general significance of a more im- 
portant nature and are published for the purpose of enforcing 
certain enactments of the Tridentine Council, furnishing at 
the same time a more detailed supplementary explanation of 
these provisions.” The declarationes, according to his report, 
represent a participation on the part of the Congregation of 
the Council in the issuance of general legislation inasmuch as 
this body enjoyed the faculty of authentic interpretation con- 
cerning the decrees of Trent. Hence these enactments bore 
the character of papal law; Hinschius also calls them Dekrete 
(decrees).”* It may here be pointed out that this author very 
correctly recognizes in the power of authentic interpretation 
a legislative faculty. This thought is contained implicitly in 
canon 17, §1 of the Code, and is stated explicitly regarding 
general authentic interpretation in §2 of that canon. Lega 
assembles the chief acts of the Sacred Congregations into four 
classes, rescripta, sententiae, literae seu epistolae, and a fourth 
class which he describes as issuing motu proprio, which repre- 
sents decreta containing a certain disposition regarding the 
existing law or discipline.“* It would seem that the decrees 
referred to are in the executive order; an authentic interpreta- 
tion, however, may be had in these as well as in the other acts 
of the Congregations enumerated above.” In other words, 
because the Congregations had the power of authentic in- 


Siége, (Paris, 1907), p. 67-72. This author (op. cit., 3.ed., Paris: Gabriel 
Beauchesne, 1928) still speaks (p. 96-105) of the decrees of the SS. Congrega- 
tions in terms of law, promulgation and authentic interpretation. The treat- 
ment of the present subject matter in this edition is, in the opinion of the 
writer, decidedly antiquated. Choupin says not a word about the very im- 
portant Motu proprio “ Cum iuris canonict” of 1917. Maschat (+1747) says: 
“Legis ecclesiasticae varia esse nomina potius, quam species: ... canon... 
Hpistolae ... Rescriptum . .. Decretum ... Edictum ... Mandatum... 
Sed haec nomina saepe in iure permiscentur: . . .”—Jnstitutiones Canonicae, 
I, lib. I, tit. II, Nota 2. 


72 System des Katholischen Kirchenrechts, II, (Berlin, 1883), 789. 
73 Op. cit., 787, nota 9; 788. 

74 De Iudicws Ecclesiasticis, I, nn. 99, 102, 287. 

75 Lega, op. cit., nn. 289, 291. 
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terpretation, in whatever kind of document an interpretation 
appeared the interpretation was automatically authentic.’ 

Such is briefly a description of the powers of the Sacred Con- 
gregations prior to the constitution “ Sapienti Consilio” 
(1908). It is apparent that the view proposed at the opening 
of this discussion is quite in keeping with pre-Code juristic 
doctrine. 

However, even before 1908 there were those who denied that 
the Sacred Congregation of the Council had power to establish 
new law, except by special papal mandate or confirmation in 
forma specifica." Similarly, after that time the power of the 
Congregations to make strictly new law, precluding authentic 
interpretation, restrictive or extensive, is categorically denied.” 

The Motu proprio “Cum iuris canonici” is explicit in 
denying legislative power to the Congregations. They are not 
to make new law “. . . nisi qua gravis Ecclesiae universae 
necessitas aliud suadeat”’.*® - What is this “ aliud”; what is 
their function relative to a new law? The respective Con- 
gregation will prepare the decree (decretum conficiat). After 
the decree has the approval of the Supreme Pontiff, it is trans- 
mitted to the Pontifical Commission of authentic interpreta- 
tion “. . . cuius erit, ad decreti sententiam canonem vel canones 
redigere””’. The substance of the decree is recast into the form 
of a canon and is to be inserted into the Code; both the decree 
and the new canon are to be published, promulgated, in the 
Acta Apostolicae Sedis.*° It is to be noted first of all that the 


76 Cf., Fagnanus, Commentaria, lib. I, tit. II, cap. Quoniam, n. 65; Lega, 
op. cit., n. 288. 


1 Wernz, Ius Decretalium, I, n. 661, III; Santi, Praelectiones Iuris Canonici, 
lib. I, tit. II, n. 49; Cappello, De Curia Romana, I, (Romae, 1911), 40, speaking 
of the time before 1908. 


78 Cappello, De Curia Romana, I, 42; Monin, De Curia Romana, p. 201-208; 
Wernz, Jus Decretalium, II, n. 654, IIL, in fine. 


79 Mpr., II. 
80 Mpr., IIL. 
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decree requires the approbation of the Supreme Pontiff." The 
decree is recast into the form of a canon. In case of dis- 
crepancy with a canon the Commission is to indicate which 
canon the new law is to replace. In the case of a law con- 
cerning which the Code is silent, the same Commission shall 
indicate into which place in the Code the new law shall be 
inserted. It seems, therefore, correct to say that the Supreme 
Pontiff is the sole legislator and that the Congregations pre- 
pare the material for the new law * in conjunction with the 
Pontifical Commission. 

However, the question of new legislation as it is understood 
under the terms of the Motu proprio differs notably from 
restrictive-extensive interpretation, which, in the pre-Code 
opinion outlined in the foregoing, is also called “ new legisla- 
tion”. The discrepancy between new legislation and restric- 
tive-extensive interpretation is clearly outlined by Monin.** 

The Motu proprio clearly defines nova Decreta generalia. 
New law as understood in this document will either displace 
the existing law of the Code, or it will concern a matter about 
which the Code is silent.** Such an enactment represents 
materially new, independent legislation which does not yet 
exist, and is to be distinguished from restrictive-extensive 


81 Cf., can, 244, § 2. Wernz-Vidal describe the resolutiones of the Congrega- 
tions in terms of decreta and instructiones; here the decreta of the Mpr., III, 
are said to be given ex mandato or ez spectali approbatione of the Roman 
Pontiff—tIus Canonicum, I, n. 208. 


82 Chelodi, Jus de Personis, n. 161, c, who says (loc. cit., nota 2), speaking 
about the present Motu proprio: “ Quae canonistae, etiam post reformationem 
Pianam, de potestate legislativa S. C. disseruerunt, per hoc documentum quod 
in re decisivum est, sunt antiquata”; Jone, Gesetzbuch des kanonischen 
Rechtes, I, (Paderborn: Ferdinand Schéningh, 1939), 239; Toso, Ad Codicem 
Turis Canonicti Commentaria Minora, II, (Romae: Ephemerides Ius Ponti- 
ficium, 1923), 50-51; Cappello, Summa Turis Publici Ecclesiastici, (2.ed., 
Romae: apud Aedes Universitatis Gregorianae, 1928), n. 64, nota 16. Thus, 
Wernz (Jus Decretalium, I, n. 654, III, in fine [8.ed., Prati, 1915] ) says that 


the Supreme Pontiff employs the services of the Congregations in the matter 
of enacting new legislation. 


83 De Curia Romana, p. 201-203. 
84 Mpr., III. 


THE JURIDIC VALUE OF THE INSTRUCTIO 307 


authentic interpretation.*’ Restrictive-extensive interpreta- 
tion is apparently described in canon 17 as a modification of 
the law which exists and which continues to exist after such 
interpretation. It is common knowledge that this interpreta- 
tion exempts or includes one or the other case relative to the 
proper terminology ** of the law.*? In other words, the new 
legislation described in the Motu proprio has nothing in 
common with the authentic interpretation of canon 17. 

It is said that the Pontifical Commission cannot render re- 
strictive-extensive interpretation because it does not possess 
legislative power, but that it can give an interpretation of a 
dubium iuris..* However, there appears a difficulty in this 
reasoning. The Code regards a dubiwm iuris under the prin- 
ciple: “ Lex dubia, lex nulla’’.** If, therefore, the Commission 
can solve a dubiwm iuris, apparently it is establishing a 
law where there had been no law. Hence in this respect, 
as Van Hove correctly says, the interpretation of doubtful 
law is on a par (aequiparatur) with restrictive-extensive 
interpretation.*° 

Consequently, in order to fulfill its charge the Commission 
must possess a legislative faculty. It has already been pointed 
out in the foregoing that canon 17 clearly postulates the exist- 
ence of a legislative faculty in the authentic interpreter. Such 
was also the concept in pre-Code jurisprudence,” as is apparent 


85 Cf., Monin, De Curia Romana, p. 201-202; Vermeersch, Periodica de Re 
Canonica et Morali, 1X (1921), 17-18. 

86 Cf., cann. 18-19. 

87 Van Hove, Commentarium Lovaniense in Codicem Turis Canonici, II, De 
Legibus Ecclesiasticis, (Mechliniae-Romae: H. Dessain, 1930), n. 240; Wernz- 
Vidal, Ius Canonicum, I, n. 171, II. 


88 Michiels, Normae Generales, I, 393, 395-396, who cites and follows Maroto, 
CpR, I (1921), 38-39; cf. etiam, Maroto, Institutiones, I, n. 239. 

89 Cf. can. 15. 

90 De Legibus Ecclesiasticis, n. 243. 


91 Suarez, Tractatus de Legibus et Legislatore Deo, (Parisiis, 1856), VI, cap. 
1, n. 2; Schmier, Jurisprudentia Canonico-Civilis sew Ius Canonicum Uni- 
versum, I, (Venetiis, 1754), Tractatus Praeambulus, cap. III, § I, 4, n. 29; 
Santi, Praelectiones Turis Canonici, lib. I, tit. II, n. 39; Boudinhon, “La Com- 
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from the principle of authentic interpretation: “ Eius est 
interpretari cuius est condere ”, enunciated in Decretal law.” 
Moreover, the legislator of the Code reserved exclusively to the 
Pontifical Commission the faculty to interpret authentically 
the canons of the Code.** Under the scope of authentic in- 
terpretation he explicitly included restrictive-extensive in- 
terpretation.** In other words, he defined legally what is to 
be the scope of interpretation. Consequently, the Congrega- 
tions are excluded from the exercise of this power. 

Contrary to the opinion proposed at the beginning of this 
discussion it is here submitted that the Jnstructio provided 
by the Motu proprio possesses no element of authentic in- 
terpretation, be it declarative, explanatory, restrictive, or 
extensive; that this power is reserved exclusively to the 
Pontifical Commission.*® In the Motu proprio there is the 
restoration of executive power to its original, pure state, such 
as it was given in the Motu proprio “ Alias nos”.*® The In- 
structio is divested of strict legal force in the sense of its being 
a lex; for if it were a lex, it would have to be reduced to a 
canon and its contents inserted into the Code.** Further, it 
is without the admixture of authentic interpretation of any 


mission Pour L’Interprétation Officielle du Code,’—Le Canoniste Contem- 
porain (cited LeCC), XL, (1917), 397. Cf. etiam, Cicognani, Canon Law, 
(2.ed., authorized English version, O’Hara-Brennan, Philadelphia: The Dolphin 
Press, 1935), pp. 76, 434. 

92 Cf. c. 31, X, de sententia excommunicationis, V, 39. 

93 Mor, I. 

94 Can. 17, § 2. 

%5'Van Hove, De Legibus Ecclesiasticis, n. 243; Chelodi, Jus de Personis, nn. 
67, nota 2; 161, c; Cicognani, Canon Law, pp. 79, 434; Toso, Commentaria 
Minora, II, 50-51; Vermeersch, Periodica, IX (1921), 17-19; Hilling, “ Die 
Gesetzgeberische Tatigkeit Benedikts XV seit der Promulgation des C.1.C.— 
AKKR, CIII (1923), 9; idem, “Zum zehnjahrigen Jubilaum des CIC.,"— 
AKKR, CVIII (1928), 392-393. 

+t Thus Lega, having described this grant of jurisdiction, declares: “ Itaque 
ab initio Tridentini Cone. Congregatio habuit tantummodo potestatem execu- 
tivam extraiudicialem seu vigilantiam in C. Tridentini genuinam executionem ”. 
—De Tudictis Ecclesiasticis, II, n. 153. 


97 Mor., IIT. 
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kind, though, for the purposes of doctrinal interpretation, it 
has certainly great value.** 

Under the constitution “ Sapienti Consilio ” the Sacred Con- 
gregations had the power of authentic interpretation regarding 
the laws pertaining to the competence of each.®°® No doubt 
they could and did render authentic interpretations in their 
executive enactments. For, as Monin points out, authentic 
interpretation, which pertains exclusively to the office of the 
legislator, is at times necessary for the observance of the law; 
this authority the legislator can give to the administrator of 
the law.*°° However, the legislator under the law of the Code 
gave this power to the Pontifical Commission. He did well, 
because it has been correctly said that for the unity of the 
law it is necessary to have a supreme authentic interpreter, 
but only one.** In other words, under the law of the Code 
there is a separation of legislative, interpretive, and executive 
jurisdiction regarding the issuance of general enactments.” 
The enactments of executive jurisdiction have a definite juridic 
force, because they are imposed by public authority, as will be 
explained in the following. 

It is apparent from the second section of the Motu proprio 
“ Cum iuris canonici”’ that the Sacred Congregations have the 
authority to command the fulfillment of the law. They have 
executive power, just as the eight Cardinals received executive 
power by the Motu proprio “ Alias nos”. According to that 
document they could command the fulfillment of the law under 
severe penalties. Certainly, executive power must be obeyed: 
Parum est iura condere, nisi sint qui ea executiont demandari 


98 Cf. cann. 18-19. 

99 §. C. Consist. Romana, 11 febr. 1911—Fontes, n. 2079. 
100 De Curia Romana, p. 198-199. 

101 AJP, II.§S. (1857), col. 2253 (n. 37). 


102 Cf., Brems, “ De Interpretatione Authentica Codicis Iuris Canonici per 
Pontificiam Commissionem ”—Jus Pontificium, XVI (1936), 85; Chelodi, Jus 
de Personis, n. 161, c. 
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faciant.*** It is an unthinkable hypothesis to suppose that 
the Instructio of a given Roman Congregation can be laid 
aside, or that it has merely the force, say, of moral suasion. 

The Instructio, being of the genus decretum generale, is 
calculated to take care of some general situation which has 
arisen (si res ferat), regarding which it is to give opportune 
direction, explaining the application of the law in that 
particular general contingency: 


. tum Instructiones, si res ferat, edere, quae iisdem Codicis 
praeceptis maiorem et lucem afferant et efficientiam pariant.*%* 


Hence such instructions are called instructiones executivae or 
decreta executoria, which seek to procure the observance of 
existing law,’ issuing motu proprio from the public admin- 
istrative or executive authority, which is charged with pro- 
viding for the needs of society.*°* Precisely, “ The Congrega- 
tions”, says Cicognani on this point, “apply the canons to 
current questions, and this application is its practical interpre- 
tation; it is also official, in this sense that it comes from lawful 
authority ”.*°’ Hence the Congregations issue interpretationes 
executivae, as they are called, which set forth practical 
measures and which are, therefore, administrative dispositions 
for the practical observance of the precepts of the Code, 
removing the obstacles which impede their expeditious func- 
tion, or prescribing preventive measures to obviate the presence 
of such hindrances.*** Withal these instruments afford at the 

103 Cf., Bull. Rom. Taur., VII, 300-301; Cavagnis, Institutiones Iuris Publici 


Ecclesiastici, I, (Romae, 1882), n. 98; Ottaviani, Institutiones Iuris Publici 
Ecclesiastici, I, (Typis Polyglottis Vaticanis, 1935), 121. 


104 Cf., Jl Monitore Ecclesiastico, (S.2, Vol. IX], XXIX (1917), 348. 

105 Monin, De Curia Romana, pp. 201, 216. 

106 Ojetti, De Romana Curia, p. 20. 

107 Canon Law, p. 79. 

108 Coronata, Institutiones Turis Canonict, I, (2.ed., Taurini: Ex Officina 
Libraria Marietti, 1939), n. 335, in fine; Monin, De Curia Romana, p. 199; 


Ojetti, De Romana Curia, p. 20; Cappello, Summa Turis Publici Ecclesiastici 
n. 64. 
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same time a better understanding of the law and serve to 
introduce the spirit of its provisions.*” 

It is clear that the law itself represents a general proposi- 
tion; it cannot burden itself with detail. Hence the general 
dispositions of law must receive more particular and specific 
determinations in view of concrete circumstances from those 
charged with executive power, which has an inherent right to 
make such practical dispositions or ordinances as will imple- 
ment the expeditious operation of the law itself.1t? In this 
respect the executive measures of the Sacred Congregations 
have correctly been compared with the executive ordinances or 
regulations of the civil government.’** At times the pro- 
visions of law will themselves provide adequately to expedite 
a general contingency in fact, at other times the law itself, 
though not substantially deficient, is not sufficient in detail as to 
the use of concrete means so as to engage its operation directly 
with a given set of circumstances prevalent generally. This liai- 
son between the provisions of law and fact falls by law to the 
task of the executive power of government, which possesses dis- 
cretional powers, compatible always with the purposes of the 
law,**® and acts in view of a set of concrete circumstances in 
a subsidiary or complementary capacity in behalf of the law.*** 
For it is axiomatic in the field of jurisprudence that the law- 
giver cannot foresee all contingencies in fact,'’* nor does he 


109 Jone, Gesetzbuch des kanonischen Rechtes, I, 239. 


110 Vermeersch-Creusen, Epitome Turis Canonict, I, (6.ed., Mecliniae-Romae: 
H. Dessain, 1937), n. 132; Ottaviani, Institutiones Iuris Publict Ecclesiastici, 
I, 120-121. 

111 Cicognani, Canon Law, p. 77; Maroto, Institutiones, n. 340, A; Boudin- 
hon, speaking of the Jnstructiones of the Congregations, says: “. . . Instruc- 
tions, analogues a ce qu’ on appelle chez nous de Réglements d’ administration 


publique, qui ont pour base la loi existante””—‘ La Commission Pour L’ 
Interprétation Officielle du Code ”—LeCC, XL (1917), 399. 


112 Ottaviani, Institutiones Iuris Publici Ecclesiastici, I, 120-121; Vermeersch- 
Creusen, Epitome, I, n. 132; Ojetti, De Romana Curia, p. 20. 


113 Cf., Vermeersch, Periodica, IX (1921), 18. 
114 J). (1,3) 10; 12. 
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immediately issue legislation in the face of every contin- 
gency.*® Such procedure would tend precisely to multiply 
law unnecessarily—a situation which the Motu proprio ex- 
plicitly purposes to avoid in behalf of the stability of the Code. 
Passing contingencies will arise; these fall to the task of 
executive power to regulate according to the principles and 
rules of law. Hence the Jnstructio is to furnish “. . . quasi 
quaedam explanationes et complementa canonum .. .”; for, as 
Vermeersch, speaking about the Instructio, says: “ Explanatio 
dicit expositionem canonis ceterum clari qua ad corollaria sua 
naturalia perducitur ...”.1*° Accordingly, the executive power, 
or, as Monin also calls it, the potestas oeconomica, because it 
enjoys discretional faculties, may perchance set forth new pre- 
scripts in fact praeter legem, whereby practical means are 
elected to procure more easily the fulfillment of the law.*** 

As noted in the foregoing, these concepts are contained 
fundamentally in pre-Code jurisprudence. There were decreta, 
issued motu proprio, containing some disposition relative to 
discipline or the law.*** There were /nstructions for the direc- 
tion of the faithful **® proceeding from administrative jurisdic- 
tion, which contained guiding norms for the execution of the 
decrees of Trent, supplementary explanations of these enact- 
ments, and at the same time authentic interpretations of the 
law.’*? Now, however, under the Motu proprio “ Cum iuris 
canonici’’, there is a distinction between the Jnstructio and 
authentic interpretation, or, as Vermeersch-Creusen declare, 
between leges and instructiones, because Benedict XV has 

an Iura constitui oportet, ut dixit Theophrastus, in his, quae plerumque 
accidunt, non quae praeter expectationem.”—D. (1,3) 3. 

116 Perrodica, [IX (1921), 18. 

117 Monin, De Curia Romana, pp. 178, 199-200. 

118 Lega, De Iudiciis Ecclesiasticis, II, n. 99. 

119 AJP, II.S. (1857), col. 2366. 


120 Hinschius, System des Katholischen Kirchenrechts, I, 458; op. cit., III 
787, nota 9; 788, 798. ees 
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charged the Pontifical Commission with the authentic in- 
terpretation of the Code.** 

Hence, as Chelodi indicates, the Instructiones do not have 
the force of leges.**? Or, as Van Hove says, the Instructio 
conveys per se a simple declarative norm whose direction must 
be obeyed rather than its literal observance followed. It does 
not constitute law.*** This characterization of the Instructio 
seems to have been brought into juristic thought by Wernz 
(+1914) even before the constitution “ Sapienti Consilio ”’, 
and has its origin in the Congregation of the Holy Office. 
Clement X (+1676) commanded that the resolutions to be 
forwarded to the missionaries under the jurisdiction of the 
Congregation of the Propagation of the Faith should be sent 
not as definitions but as simple instructions whereby they 
might and should be guided. Thus Wernz taught that the 
instructions of the Roman Congregations did not have per se 
and indiscriminately the force of universal law.*** Accord- 


121“ T)istinctio ista inter leges et instructiones clare redditur in Motu pro- 
prio, Cum turts canonici, 15 sept. 1917, quo Benedictus P.P. XV authenticam 
Codicis interpretationem speciali commissioni reservavit.” — Vermeersch- 
Creusen, Epitome, I, n. 132, quoting Mpr., II. 


122 Jus de Personis, n. 161, c. 


123 “ Tnstructio de se indicat normam simpliciter declarativam, cuius directio 
servanda est potius quam est urgenda litteralis observatio. Personis quibus 
dirigitur tradit normam agendi, qua gubernari valent et debent, quin tamen 
legem universalem vel particularem constituat.’—Van Hove, Commentariwm 
Lovaniense in Codicem Iuris Canonici, I, Prolegomena, (Mechliniae-Romae: 
H. Dessain, 1928), n. 64; Coronata, Institutiones, I, n. 335, 2°; Wernz-Vidal, 
Ius Canonicum, I, n. 211, III. 


124 “ Tnstructiones quoque SS. CC. nequaquam per se et indiscriminatim vim 
legum universalium et definitionum habent. Nam 19 Sept. 1671: ‘De man- 
dato Sanctissimi (Clementis X) iniunctum fuit, quod quotiescumque mission- 
ariis ceterisque S. C. de Prop. Fide ministris mittuntur resolutiones dubiorum 
factae a S. C. S. Off. et Propag. Fidei, non mittantur tanquam definitiones, sed 
tanquam simplices instructiones, quibus in occurrentibus dubiis gubernari 
valeant et debeant.’ Cfr. Collectan. (Paris) Const. 8. Sed. n.5.”—Jus Decre- 
talium, I, (Romae, 1905), n. 146, III. The same teaching is found in his third 
edition of Prati, 1913. The Juris Pontificii de Propaganda Fide, I, Pars 
Secunda, (Romae, 1909), CCCX XIX omits the clause “. . . quibus in occurren- 
tibus dubiis gubernari valeant et debeant”. The edition of Paris quoted by 
Wernz is not at the disposal of the writer. 
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ingly, documents of this nature are called “leges latore 
sensu”’,’”> or are said to have a “ rationem legis diminutae 


9? 126 


aliquo sensu”. 

Hergenrother-Hollweck pointed out that until their time 
juristic thought had paid little attention to the difference be- 
tween legislative and executive power, though the points of 
discrepancy are both manifold and important.*** The execu- 
tive power and the ordinances which emanate therefrom are 
described after the manner noted in the foregoing. It is not 
legislative power as such; its acts are not laws in the proper 
sense of the word “. . . sondern eben nur Verordnungen ” 
(ordinances), which direct the application and execution of the 
law. They are not authentic interpretations; the legislative 
power of the Congregations per se is denied. These bodies 
enjoy executive power, and their ordinances are obligatory in 
conscience and can be enforced by penalties. The ordinances 
are in themselves of a provisory and temporary nature, 
whereas law is “in perpetuam rei memoriam”. In a word, 
this doctrine is classical as of the time of the Motu proprio 
“Cum wuris canonici”’.*** 

As to the relatively temporary character of executive enact- 
ments, it may be pointed out that the Holy See itself sanctions 
expressly this quality in the decrees on the Consilium a Vigi- 
lantia and the Iuramentum antimodernisticum, declaring that 
these are of their nature temporary and transitory, and hence 
that they could not be included in the Code.*”® 

Besides a legislative power there is in every perfect society 
an executive power.’*® Prior to the constitution “ Sapienti 


125 Vermeersch-Creusen, Epitome, I, 182. 

126 Van Hove, De Legibus Ecclesiasticis, n. 371. 

127“ Die kanonistische Doktrin hat bisher den Unterschied zwischen gesetz- 
gebender und Verordnungsgewalt wenig beachtet, obwohl derselbe immerhin 
ein mehrfacher und erheblicher ist.’—Hergenréther-Hollweck, Lehrbuch des 
katholischen Kirchenrechts, n. 622. 

128 Hergenrother-Hollweck, op. cit., nn. 185, c; 622-626. 

129 They remain in force until the Holy See shall have disposed otherwise— 
AAS, X (1918), 136. 

130 Ojetti, De Romana Curia, p. 18-19. 
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Consilio ” Wernz distinguished the decrees of the Sacred Con- 
gregations by reason of the different powers from which they 
proceed: legislative, interpretive, judicial, executive or admin- 
istrative.** Thus as laws derive from legislative power, 
executive measures and provisions proceed from executive 
jurisdiction whereby laws are translated into action in specific 
cases or situations.** The Sacred Congregations are charged 
with this executive power. Hence their Jnstructiones partake 
of this specific power and authority, which it is of obligation 
to obey, inasmuch as they command the fulfillment of the law 
here and now, in this fashion and in these concrete circum- 
stances.*** Consequently, the Instructiones have a juridic 
force, because they proceed from legitimate public authority 
which has the power to command, but they have no legal force. 


PRACTICAL CONCLUSIONS 


One may well inquire as to the practical difference between 
laws or authentic interpretations and executive measures as 
far as those subject to public authority are concerned. There 
is a considerable difference from a legal viewpoint. 

Since the Instructiones are not laws, they need no legal 
promulgation, which act connotes a definite legal function.'** 
Hence the vacatio legis is out of question; one is not permitted 


131 Tus Decretalium, I, n. 144 (Romae, 1905). 


132 Ottaviani, Institutiones Iuris Publict Ecclesiasticr, 1, 121; “ Come la legge 
é la disposizione emanante dal potere legislativo,  ordinanza é la disposizione 
proveniente dal potere esecutivo. La differenza é sopra tutto formale ... Si 
puo dire che la legge possiede ordinariamente un grado di generalita pit 
elevato e ha per iscopo di ordinare giuridicamente i rapporti, mentre |’ ordi- 
nanza ha per iscopo di rendere la legge attuabile o di provvedere per i casi 
specifici o per gruppi di casi specifici.””—Miceli, Diritto Costituzionale, n. 293— 
quoted by Ottaviani, loc. cit. 


183 Die bindende, imperative Gewalt wird aber nicht nur in der eigent- 
lichen Gesetzgebung .. . geiibt, sondern auch durch die Verordnung, welche 
generelle Verhiltnisse regelt . . .’—Hergenréther-Hollweck, Lehrbuch des 
katholischen Kirchenrechts, n. 622; cf. also op. cit., n. 185, ¢. 


134 Cf. cann. 8, 9. Maroto demands promulgation in the Acta Apostolicae 
Sedis—Institutiones, n. 342. Hergenrother-Hollweck already denied that legal 
promulgation is necessary—Lehrbuch des katholischen Kirchenrechts, n. 185, ¢. 
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to wait three months to carry out the executive measures. 
These provisions do not admit a dubium iuris, because they 
are not laws or authentic interpretations.**° Therefore they 
must be interpreted, according to the traditional maxim, “ Ut 
res potius valeat quam pereat ” in favor of the law or laws the 
application of which these instruments seek to regulate. By 
the same token, canons 22 and 23, concerning new legislation, 
do not apply for the further reason that the Jnstructiones 
cannot make provisions contra legem.*** Finally, if the Jn- 
structiones contained authentic interpretations of any kind, 
they would have the force of law.**’ Thus, if, for example, the 
Congregations could issue restrictive-extensive authentic in- 
terpretations, the Instructiones would be considered new laws 
for all practical purposes,*** and the stability of the Code, 
which Benedict XV strove to secure, would be hopeless. 


JOHN Roca SCHMIDT 
AMARILLO, TEXAS 


135 Cf., cann. 15, 17, § 2. 


136 Hilling, “ Kompetenz des HI. Offiziums in Ehesachen,’—AKKR, CVIII 
(1928), 548; Vermeersch-Creusen, Epitome, I, n. 132, 2. 


137 Cf., can. 17, § 2. 


188 Cf., Lega, De Iudicws Ecclesiasticis, n. 161; Monin, De Curia Romana, 
p. 201-203. 


THE LOCAL ORDINARY’S GUARDIANSHIP 
OF CHURCH PROPERTY 


HERE is an obligation incumbent on local Ordinaries to 
supervise the administration of all ecclesiastical prop- 
erty within their territory if it has not been withdrawn 

from their jurisdiction, and to provide proper statutory regu- 
lations to that end.t. This does not imply that they have the 
right of eminent domain, which seems to be reserved to the 
Holy See.” Wernz indeed calls the Ordinary the adminis- 
trator supremus, a term which is preempted now in Canon 
1518 in favor of the Roman Pontiff. But even Wernz in using 
that term assigns to the Ordinary practically the duties only 
of vigilance which are found in Canon 1519.4 The common 
position of commentators writing since the promulgation of 
the Code is that the bishop is only the supervisor of the 
property of subordinate persons.* 

In practice, what does such supervision imply? It includes 
vigilance, visitation, and accounting. It extends to parochial 
property and to non-parochial property. It includes the col- 
legiate parish, the parochial church, the parochial benefice, 
and the parochial plant. As to non-parochial property, it 
embraces the property of collegiate corporations (i. e., those 


1 Canon 1519, §§ 1, 2. 

2 Canon 1518. 

3 Ius Decretalium, (5. ed., 6 vol., Prati, 1915), III, 151. 

4Thus argue Priimmer, Coronata, Vromant, and Vermeersch-Creusen. De- 
Meester says the Ordinary is not the sole administrator nor in every case the 
immediate administrator, since his powers of administration are qualified by 
the canons and by legitimate custom. Blat states that the Code undertakes 
to modify by its limitations the plenitude of administrative power which the 
bishop enjoys radically. Cf. Priimmer, Manuale Iuris Canonici, (3. ed., Fri- 
burgi Brisgoviae, 1922), n. 449; Coronata, Institutiones Iuris Canonict, I, I, 
(2. ed., Taurini: Marietti, 1939), 472; Vromant, De Bonis Temporalibus Eccle- 
siae, (Louvain, 1927), n. 182; Vermeersch-Creusen, Epitome Iuris Canonici, (2. 
ed., Malines, 1925), II, n. 840; De Meester, Compendium, (Brugis, 1926), II, 
n. 473; Blat, Commentarium, (6 vol., Romae, 1921-1927), III, n. 434. 
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made up of persons) and of non-collegiate corporations (i. e., 
those in which the fund or end is the corporation). Among 
the former, it extends to confraternities of the laity, diocesan 
religious communities, communities of women with solemn 
vows, all communities of women as to dowry, and to all com- 
munities as to trusts except as to merely internal trusts (i. e., 
dedicated to the community as such) in communities exempt 
from his jurisdiction. As to non-collegiate persons or corpora- 
tions, it includes all benefices, all canonically established moral 
persons not exempt from his jurisdiction, institutions united 
to canonical moral persons, all institutions as to trusts, and 
pious foundations. Naturally every individual trustee is 
under the supervision of the Ordinary except as to trusts 
indicated above as exempt from his control. Schematically, 
the extent of the Ordinary’s power of supervision over ecclesi- 
astical property in his diocese might be represented by the 
following diagram. 
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One notes that the duty of supervision includes vigilance 
and visitation. The distinction between vigilance and visita- 
tion seems not well drawn by the commentators. Canon 1478 
speaks of the vigilance to be exercised by the local Ordinary 
touching benefices and their administration. Canon 1491, § 1, 
speaks of his visitation of independent non-collegiate moral 
persons. Canon 550, § 2, requires the vigilance of the local 
Ordinary over the dowries of religious. Vigilance, in that it 
is constant and not specified by units of time, is of larger 
import than visitation. A visitation can be discharged in a 
few hours. On the other hand, though of brief duration, 
visitation is more intense in its application to its object. The 
visitor reviews it in detail and on the spot. Vigilance can 
be exercised indirectly, through a hundred sources of informa- 
tion revealing unrelated details at moments spaced far apart. 
Visitation, even though discharged through delegates, is al- 
ways direct and exercised ex professo. It might be proper to 
say that visitation is a species of vigilance. Visitation would 
seems always to import the exercise of vigilance in a given 
instance by direct intervention. Vigilance, on the other hand, 
need not necessarily include the right of visitation. Canon 
1515, § 2, states: “. . . Ordinarii vigilare possunt, ac debent, 
etiam per visitationem...”’ By this specification of vigilance, 
this canon would indicate that visitation is a determination 
of vigilance not always imported in the latter term. Farrell, 
however, thinks that vigilance imports visitation when the 
latter is conceived as necessary to the exercise of vigilance.° 

One further observes that the obligation of the local 
Ordinary is wider, both extensively and intensively, when 
ecclesiastical property is burdened with trust implications. 
A trust implication is a specific duty which follows a fund as 
opposed to those general duties which are inherent in the 
donation of all propery to ecclesiastical uses. A trust may be 
defined therefore as a fund established by bequest or donation 

5 The Rights and Duties of the Local Ordinary regarding Congregations of 


Women of Pontifical Approval, (n. 128, The Catholic University of America 
Canon Law Studies, Washington, D.C., 1941), p. 118. 
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with the obligation imposed on a trustee to transfer it to 
another or to expend it for another’s benefit.° Fiducia (i. e., 
a trust) in its widest sense includes also the fundatio (1. e., an 
endowment), because it, too, is established by gift or bequest 
and imposes a task on a trustee in favor of a person or persons 
distinct from himself. A trust, in the canonical sense, how- 
ever, can be imposed on a physical as well as a moral person; 
but an endowment, in the canonical sense, can be imposed only 
on a moral person. Further, perpetuity is a formal element 
of the endowment, though not of a trust in the strict sense. 
And it is of the essence of the endowment, but not of the 
trust in the strict sense, that it should be preserved and in- 
vested, and that the income should be applied to the purpose 
to which the endowment is dedicated. On the contrary, any 
investment of the trust, taken in the strict sense, would be 
only incidental.?. In both trust and endowment, however, 
every step of administration and investment is subject to the 
direct intervention of the local Ordinary, with the exception 
of those internal trusts and endowments exempted from his 
jurisdiction in religious communities of pontifical approval. 

Every aspect of parochial administration, including the 
parochial benefice, the parochial church, the parochial plant, 
and the collegiate parish, is affected by Title XXVIII of 
Book III of the Code, that is, Canons 1518-1528. The 
parochial benefice is also included among other benefices when 
Canon 1478 charges the local Ordinary with the duty of 
vigilance over the property constituting them.® 


6 Cf. Coronata, op. cit., II, 466; Vermeersch-Creusen, op. cit., II, n. 836, II. 


7Cf. Canons 1515, 1516, 1545-1547; Farrell, op. cit., p. 156; Hannan, The 
Canon Law of Wills, (Philadelphia: Dolphin Press, 1935), n. 95. 


8 Cf. Bartlett, The Tenure of Parochial Property in the United States of 
America, (n. 31, The Catholic University of America Canon Law Studies, 
Washington, D.C., 1926), pp. 46, 47; Golden, Parochial Benefices in the New 
Code, (n. 10, The Catholic University of America Canon Law Studies, Wash- 
ington, D.C., 1925), pp. 72-74; Koudelka, Pastors, Their Rights and Duties 
according to the New Code of Canon Law, (n. 11, The Catholic University of 
America Canon Law Studies, Washington, D.C., 1921), pp. 182-186; Pistocchi, 
De Re Beneficiali, (Taurini, 1928), p. 13. 
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A brief study of the principal points in which administra- 
tors in general are subject to the supervisory intervention of 
the local Ordinary will be enlightening as to the limitations 
of the rights of pastors as administrators of their benefice, 
and of parochial property, including the church, the plant, 
and any parochial enterprises financed by ecclesiastical funds.® 

The provisions of these canons as they apply to pastors 
conform substantially to the requirements of the legislation 
of the III Plenary Council of Baltimore.2? Canon 1521 
provides for the appointment of administrators for such ec- 
clesiastical property as may lack them, that is, for which ad- 
ministrators have not been appointed in the donation or by 
prescript of law. Now the administrator of the property of 
the parish is appointed by law. He is none other than the 
pastor. It is obvious that he is the administrator of his own 
benefice. Where the parochial church is not independent 
of the benefice, there is no question that the pastor is pari ture 
administrator of the parish church. But even where the 
parochial church is independent of the benefice, and in any 
event, where schools, lyceums, asylums, and other institutions 
have been established with parochial property, it seems be- 
yond question that the pastor is the administrator appointed 
by law. It is true that one looks in vain for such a duty 
among the obligations imposed explicitly on the pastor in 
Chapter IX, Title VIII, Book II. It is implied, neverthe- 
less, in Chapter X, of the same Title, where the Code deals 
with the duties of vicars, and especially in Canon 473, where 
in § 2 it is prescribed that the vicar econome shall render to 
the incoming pastor an account of receipts and expenditures. 
And in Canon 2147, § 2, 5°, one of the causes for which a 
pastor can be removed by administrative process 1s incom- 
petent administration of ecclesiastical property to the detri- 
ment of either the benefice or the church. 


9 Canons 1522-1528. 
10 Nn. 270-288. 
11 Canon 1476. 


322 THE JURIST 


Barrett thinks that Canon 1521 imposes on the local 
Ordinary the obligation of appointing church committeemen 
in parishes and that the law of the III Plenary Council of 
Baltimore is nullified in this respect. The Baltimore legis- 
lation left the judgment as to the need for church committee- 
men to the local Ordinary. However, it would seem that the 
freedom given to the local Ordinary by the III Plenary 
Council would still be his prerogative. Since the pastor is 
the juridical administrator, Canon 1521 is inoperative, be- 
cause it is a suppletory provision, caring for situations where 
no administrator exists. Its point is to indicate that local 
Ordinaries are not to retain the immediate administration of 
any but peculiarly diocesan property. 

Canon 1522 provides for an accurate inventory of the 
property, a copy to be kept in the files of the parish or institu- 
tion, and a second copy in the chancery archive, with proper 
modifications as needed. The canon assumes that it is made 
when the administrator assumes his task. The provision of 
this canon coincides substantially with the requirements of the 
III Plenary Council of Baltimore.** The latter demands 
further an annual inventory of the pastor, and this is in 
accord with Canon 1525 which touches all administrators. 

Canon 15238 provides for proper books of receipts and ex- 
penditures and a safe for important documents. It prescribes 
that copies of the latter are to be filed in the Chancery archive. 
Corresponding legislation touching pastors is found in the 
laws of the III Plenary Council. N. 278 of the latter’s pre- 
scriptions requires an iron safe and seems still to bind as 
being praeter Codicem. The Code seems to assume that the 
best sort of safe will be provided. N. 282 of the ordinances 
of the III Plenary Council orders that the original documents 
pertaining to administration be sent to the Chancery archive. 

12 Barrett, A Comparative Study of the Third Plenary Council of Baltimore 


and the Code, (n. 83, The Catholic University of America Canon Law Studies, 
Washington, D. C., 1932), p. 198. 
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This raises an important question in conflict of particular 
and general law. Are the original documents or only authentic 
copies of them to be deposited with the Chancery? In view 
of what has been argued thus far as to the relation of the 
local Ordinary and subordinate ecclesiastical bodies, it would 
seem that the latter have the primary right of custody of the 
original documents: Indeed, Canon 1523 seems not to be 
insistent in requiring the filing of even the authentic copies, 
for the latter procedure is demanded only “ubi commode 
fieri potest”. Of course, an immemorial custom would still 
be operative according to Canon 5. But it should be removed 
as soon as expedient. A practice dating from the provision 
of the III Plenary Council would not be an immemorial cus- 
tom. The removal of even an immemorial custom would seem 
not too dangerous if effective visitation according to the mind 
of the Code is made operative. 

§ 4 of Canon 1523 provides that the consent of the Ordinary 
shall be obtained for the investment of surplus funds. N. 280 
of the laws of the III Plenary Council agrees with this or- 
dinance as to investment in realty. But the intent of the 
Fathers of Baltimore seems to have aimed chiefly at the abuse 
by which pastors bought property with parish funds and 
recorded it in their own names. ‘There is included under the 
prescript of the III Plenary Council a faculty by which the 
bishop could permit pastors to record property of the parish 
in this fashion. This faculty seems no longer enjoyed in 
view of the decree of the Sacred Congregation of the Council, 
July 29, 1911,** forbidding the holding of ecclesiastical property 
by ecclesiastics in fee simple. 

The III Plenary Council also demanded that the require- 
ments of the civil law be fully and adequately met in every 
document or contract involving ecclesiastical property. It 
required also adequate fire insurance.’® Both provisions find 


14 The Ecclesiastical Review, XLV (1911), 585. 
15 N. 270. 
16N. 282. 
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their counterpart in §$1, 2 of Canon 1523. They are there- 
fore still effective. Pastors are therefore subject to the 
vigilance of the bishop in regard to them. 

Though the provisions of the general law thus far studied 
in relation to pastors are applicable to administrators of ec- 
clesiastical property of all kinds, one must not forget that 
certain property is not ecclesiastical and that certain other 
property that is ecclesiastical is withdrawn from the interven- 
tion of the local Ordinary. Some authors, for example, main- 
tain that strictly lay institutions are exempt as to their own 
property from the supervision of the Ordinary. A lay insti- 
tution is not necessarily a secular institution. The latter is 
an institution founded from non-religious and purely natural, 
even though philanthropic, motives. There can scarcely be 
any question that the local Ordinary enjoys no rights over the 
property of such foundations. A lay institution, on the other 
hand, is one that has been founded from supernatural motives, 
but has not been formally established by ecclesiastical au- 
thority, even though approved by such authority. Such is 
the Society of St. Vincent de Paul. Farrell classifies institu- 
tions in the following manner.*’ 


Secular 


b ’ Li r 
Institutions Pj Y 
ious : 
e Non-collegiate moral person 


Ecclesiastics : 
cclesiastical | Approved with no proper personality 


Opposed to the more probable view that the property of 
these lay institutions is exempt from the vigilance of the local 
Ordinary is that of Cocchi who holds that the latter are ec- 
clesiastical per destinationem even though not approved; and 
that of De Meester who would maintain that, if approved, 
even if not formally established, they are subject to the 


7 Op. crt., p. 118. 
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vigilance of the local Ordinary."* The more probable view 
is supported in some measure by a decree of the Sacred Con- 
gregation of the Council in regard to the Society of St. Vincent 
de Paul, which declared that the property of the Society be- 
longs to the members, except what has been contributed for 
distribution to the poor.”® These gifts are governed by Canons 
1515, 1516. If attached to an existing ecclesiastical moral 
person, the institution is ecclesiastical and subject to vigilance. 

As to duly and canonically established collegiate associa- 
tions of the laity, the local Ordinary exercises supervisory 
direction over the administration even of the property that 
has not been given in trust, and they are obliged to render 
him an account annually.*® Only when established in virtue 
of an apostolic indult by religious in their churches are they 
exempt, and then only as to spiritual direction.** 

Religious communities are subject to the supervision of the 
local Ordinary as to their own property in varying degrees. 
Diocesan communities are entirely subject to him, though the 
canons do not specify precisely when an accounting is to be 
rendered. From parallel canons,”? an annual accounting would 
seem to be prescribed. Communities of women with solemn 
vows are also subject to him in their internal economic admin- 
istration, and they must render an accounting to him an- 
nually.** Both types of community must obtain his consent 
for the investment of their funds. 

18 Cocchi, Commentarium, (8 vol., Augustae Taurinorum, 1925-1927), VI, 
161; De Meester, op. cit., III, n. 1481. The more probable view is held by 
Vermeersch, Vromant, Maroto, Cappello, Coronata, and Wernz: Vermeersch- 
Creusen, op. cit., II, nn. 812, 865; Vromant, De Fidelium Associationibus, 
(Lovanii, 1932), p. 37; Maroto, Institutiones Iuris Canonici, 3. ed., 2 vol., 
(Romae, 1921), I, 475; Cappello, Summa Iuris Publici Ecclesiastici, 2. ed., 
(Romae, 1928), n. 55; Wernz, op. cit., III, 196; Coronata, op. crt., II, 429. 

19 §.C.C. in causa Corrienten., 13 november, 1920—AAS, XIII (1921), 135; 
cf. S.C.C. Resolutio Diocesis P, 23 apr. 1927—-AAS, XX (1928), 362. 

20 Canons 690, §1; 691; cf. Bouix, De Episcopo, Pars V, pp. 323, 324. 

21 Borkowski, De Confraternitatibus Ecclesiasticis, (n. 3, The Catholic Uni- 
versity of America Canon Law Studies, Washington, D.C., 1918), pp. 108-110; 
cf. Bouix, op. cit., p. 30. 

22 Canons 691, 1525. 

23 Canons 533, §$1; 3, 1°; 535, § 1. 
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Colleges, hospitals, sanitariums, 4nd other non-collegiate 
corporations may often be built and maintained with funds 
that are the property of religious communities. Often, too, 
they are not established as canonical corporations but are 
merely approved by the diocesan authority and conducted by 
the religious community without independent incorporation. 
They that have been incorporated will be governed by their 
charters drafted in accordance with the wishes of substantial 
donors or founders, if there be such, or of the religious com- 
munity, if there be no substantial patron, and approved by 
the local Ordinary.** In any event, the charter can not be 
permitted to exclude the rendering of an account to the local 
Ordinary at the latter’s demand.*® Though the frequency of 
this accounting is not specified at this point, one may argue 
from parallel Canon 1525 that the charter could not exclude 
an annual account even though permitting a less frequent 
return. On the other hand, one should be influenced by this 
same line of argument to conclude that the Ordinary could 
not ordinarily demand an accounting more frequently than 
once a year. The charter could exclude the right of visitation 
enjoyed by the local Ordinary in the absence of such a pro- 
vision,*® but not as to property held by the corporation in 
trust? 

Even when these charitable and educational institutions are 
not specifically incorporated, dependency on the local Ordinary 
as to their very origin is indicated in Canon 497, § 3, which 
requires his permission in writing even where the adminis- 
trator is to be an exempt community.** The footnote ap- 
pended to this section of Canon 497 cites the Consitution, 
Romanos Pontifices, of Pope Leo XIII (May 8, 1881). That 
Constitution cites the example of a cemetery serving diocesan 


24 Canon 1489. 

25 Canon 1492, § 1. 

26 Canon 1491, §1; Canon 1492, §1. 

27 Canons 1515, 1516, 1545-1551. 

*8 Cf. Coronata, op. cit., I, 636; Farrell, op. cit., p. 71. 
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subjects and avers that it is subject to the control of the local 
Ordinary, even though the administration be in the hands of 
an exempt religious community. The Constitution applies 
the same principle to all pious institutions in conformity with 
the sacred canons and the Apostolic constitutions. If the 
principle is suspended in an individual case, it is in virtue only 
of a special exemption and not of the general exemption ac- 
corded religious Orders.*® 

Melo, on the other hand, maintains that institutions under 
the administration of exempt religious are not responsible to 
the local Ordinary.*® Reiffenstuel also thought that the 
Council of Trent did not intend to place such institutions 
under the vigilance of the local Ordinary, though the Council 
seems quite explicitly to have included them.**. The latter 
purpose was clearly repeated in the Constitution of Leo XIII, 
and now seems enthroned in the Code by reference under 
Canon 497, § 3, to the aforesaid Constitution. The language 
of the latter seems so broad as to bind these institutions even 
when they do not enjoy independent canonical incorporation 
and to authorize vigilance, visitation, and account.” The III 
Plenary Council of Baltimore provided for the annual ac- 
counting from them, referring to the Constitution of Pope 
Leo XIII as its authority.” 

It remains to remark in conclusion that the addition of a 
conditio sine qua to any gift to a religious community consti- 
tutes it a trust, completely subject to the local Ordinary, even 
though the donation be made in general terms and for a work 
to which the community is dedicated, for example, a fund for 
a nurses’ home given to a community of hospital Sisters, even 
though the locality in which the home is to be erected is not 


29 Acta Sanctae Sedis, XIII (1881), 494. 


80 De Exemptione Regularium, (n. 12, The Catholic University of America 
Canon Law Studies, 1921), p. 130. 


31 Jus Canonicum Universum, 7 vol., (Parisiis, 1864-1870), III, 36, 7. 
32 Canons 1491, 1492, 1525; cf. Hannan, op. cit., n. 773. 
33 N, 272. 
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specified.** Where the place is not determined, the local 
Ordinary is the Ordinary of the trustee.** Otherwise, the 
whole spirit of the Code indicates that the Ordinary is he in 
whose diocese the work is to be performed.** Where the trust 
condition is appended to a gift to an exempt community, the 
Ordinary is the exempt major superior, unless the condition 
is in favor of the Catholic public.*7 McManus notes a con- 
troversy as to what authority controls pious foundations estab- 
lished and limited to a particular house of exempt religious, 
and argues that though a mere trust gift so limited in an 
exempt community would be under the control of the major 
superior, a pious foundation is under the control of the local 
Ordinary, in the manner in which all trust donations limited 
to local needs is subject to him in non-exempt communities. 


JEROME D. HANNAN 


Tse CatrHoric UNIvERSITY OF AMERICA 
Wasuinoton, D. C. 


34 Vromant, De Bons Temporalibus Ecclesiae, n. 347; Goyeneche, CpR, III 
(1922), 266, 269; Nebreda, CpR, VII (1926), 324; Hannan, op. cit. n. 770; 
Farrell, op. cit, pp. 157-160. 

35 Nebreda, loc. cit., p. 328; Vermeersch-Creusen, op. cit., IT, n. 836; Hannan, 
op. cit., n. 787. 

86 Cf, Canons 533, § 1, 3°; 535, §3, 1°; 1491; 1492; 1545-1547. 

37 Hannan, op. cit., n. 771. 

88 The Administration of Property in Religious Institutes (n. 109, The 


Catholic University of America Canon Law Studies, Washington, D. C., 1987), 
pp. 106, 107, 109. Cf. Canon 533, §1, 3°. 


Cases and Sindies 


THE JURIDICAL STATUS OF THE PARISHES OF 
RELIGIOUS 


Under the law of the Code an Apostolic indult is required for the 
union of a parish with a monastery, a church of religious, or with 
any other moral person.! As in every union or division, the bishop 


also must hear the Diocesan Consultors.2 It follows that any 
assignment of a parish to a religious community that has occurred 
without the required indults of the Holy See since the promulgation 
of the Code, is entirely without effect. This legislation was not 
new with the Code, since it may be traced to the Council of Trent 
and the subsequent practice of the Sacred Congregation of the 
Council.* However, it was not applicable to the United States, 
certainly not before 1909, and as would seem most probable, not 
before the Code. The reason was that before 1909 our parishes were 
missions, and not parishes in the proper sense. Parochial charges 
were consequently mere missionary charges, revocable ad nutum. 
This was so true that, as Golden remarks, parishes in different 
dioceses could be united under the care of one and the same pastor 
or missionary. What, then, is to be said of parochial missions 


1Canon 452, $1: Sine Apostolicae Sedis indulto paroecia nequit personae 
morali pleno iure uniri, ita nempe ut ipsamet persona moralis sit parochus, ad 
normam can. 1423, § 2. 

Canon 1423, §2: Nequeunt vero [Ordinarii locorum] paroeciam unire cum 
mensa capitulari vel episcopali, cum monasteriis, ecclesiis religiosorum aut alia 
persona morali.... 

2Canon 1428, §1: Locorum Ordinarii uniones, translationes, divisiones, dis- 
membrationes beneficiorum ne faciant nisi per authenticam scripturam, auditis 
Capitulo cathedrali et iis, si qui sint, quorum intersit, praesertim rectoribus 
ecclesiarum. Pre-Code authors required the consent of the Chapter—Coronata, 
Institutiones, II (Taurini-Marietti, 1939), 370. 

3 Sess. XXIV, de ref., c. 13; S.C.C. Feisingen., 18 jun. 1735—Fontes, n. 3448. 


4 Parochial Benefices in the New Code (The Catholic University of America 
Canon Law Studies, Washington, D. C., 1925), pp. 25, 26. Cf. Canon 1424 
for present law. 
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entrusted to religious communities prior, to the Code? Were they 
validly entrusted to them? And if they were validly entrusted as 
missions, did they automatically become entrusted parishes with 
the promulgation of the Code, so that thenceforth they could not 
be withdrawn from the care of the community without the per- 
mission of the Holy See? ® 

A brief glance at the general situation prior to the Code will not 
be amiss in the attempt to solve the problem. The II Council of 
Baltimore expressed the desire that the general discipline should 
be introduced wherever possible, and ordained that parish bound- 
aries were to be set out and the rectors to be given parochial or 
quasi-parochial rights. The latter were not to be irremovable, 
however, and there was to be construed in this provision no diminu- 
tion of the rights of bishops to remove and transfer them at pleasure. 
The Council adverts to the Tridentine legislation on the concursus 
before the bishop and three examiners.® It remarks, however, that 
to follow this method would be extremely difficult in the United 
States, even if pastors were canonical. Nevertheless, as an approxi- 
mation it prescribed an examination of the candidate in the presence 
of the bishop and of two priests designated by him. A quali- 
fication of the candidate was that he had labored in the diocese for 
five years. If this condition was lacking, the appointee could be 
no more than administrator until the required term had been 
fulfilled, when he was entitled to parochial rights. For regulars, it 
sufficed if they had been in the United States for five years.” 


5Canon 1422: Unio exstinctiva beneficiorum, eorum suppressio, aut dis- 
membratio quae detractis bonis beneficialibus fiat quin novum erigatur bene- 
ficlum; unio aeque aut minus principalis beneficii religiosi cum saeculari et 
contra, itemque beneficii religiosi translatio, divisio et dismembratio quaelibet 
uni Sedi Apostolicae reservantur. Canon 1430, §1: Beneficia curata ab Or- 
dinariis in non curata converti nequeunt, nec beneficia religiosa in saecularia, 
nec saecularia in religiosa. Connolly says that Canon 1427 limits Canon 1422 
and permits the Ordinary to divide parochial benefices of religious, denying 
Augustine’s contention that the Holy See should be notified; but Coady ex- 
cepts the parishes of exempt religious. In any event the new member would 
be a secular parish in the new as in the old law. Cf. Augustine, Commentary, 
VI (St. Louis; Herder, 1921), 509; Connolly, The Canonical Erection of 
Parishes (n. 114, The Catholic University of America Canon Law Studies, 
Washington, D. C., 1988), pp. 102-104; Coady, The Appointment of Pastors 
(n. 52, The Catholic University of America Canon Law Studies, Washington, 
D. C., 1929), p. 78; S.C.C. Brivinen., 16 feb., 16 mart., 1743—Fontes, n. 3548. 

® Cf. Sess. XXIV, de ref., c. 18. 


7 Nn. 123-126. 
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The III Plenary Council noted that conditions differed little from 
those under which the legislation of the II Plenary Council was 
passed. It urged, however, that the general discipline be ap- 
proached so far as possible. The Holy See desired at that time 
that the discipline of the general law should be introduced, but after 
hearing the representations of a delegation of bishops from the 
United States, tolerated the provisions that were to be embodied 
in the acts of the Council. The latter provided that with the 
consent of the Diocesan Consultors certain missions were to be 
selected by the bishops ad instar paroeciarum. These were to be 
regarded as irremovable charges. But conditions requisite for this 
status were that there should be an adequate church, a school, a 
rectory, and an income sufficient for the support of the priest and 
the plant. This mission thenceforth was to retain its status, even 
though some of its territory be taken from it. The rectors of the 
latter would not become ipso facto irremovable, though they would 
be independent of the mother parish. Ten per cent of the rectors 
were to be given this status, if the conditions indicated justified 
so large a number, and action to this end was to be taken within 
three years of the Council. This ratio was to be maintained for 
twenty years. It was provided that the rector of the Cathedral 
should always be removable. No concursus was required for the 
original change of status. Future appointments were to be made 
by the concursus following as closely as possible the Constitution, 
Cum illud, of Benedict XIV. Qualifications required in the ap- 
pointee were that he had labored ten years in the Diocese, and had 
proved himself both a capable administrator and dignior among 
the applicants, according to the best judgment of the bishop. The 
concursus was to be held in the presence of the bishop or his vicar 
general and three examiners. Removal was permitted only for 
canonical cause and according to the provisions of the Decree of 
the Sacred Consistorial Congregation, Cum magnopere. Indeed, the 
desire of the hierarchy for greater freedom than the general law 
recognized in the transfer of pastors seems to have been based on 
the lack of adequate chancery or curial facilities required to follow 
its provisions. This was the system under which appointments 
were made under the concession of Canon 459, § 4, until June 
24, 1931, when the Sacred Congregation of the Council, at the 


8 Nn. 33-44; ef. Barrett, A Comparative Study of the Councils of Baltvmore 
and the Code of Canon Law (The Catholic University of America Canon Law 
Studies, Washington, D. C., 1932, p. 95). 
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request of the hierarchy, permitted the provisions of the general 
law to govern them. No concursus as such is now required.® 

In spite of the procedure required under the legislation of the 
III Plenary Council, the status of canonical pastor in the full sense 
of that term could not be applied even to the irremovable rectors. 
Some confusion as to the status of parishes in this country arose 
out of the Decree, Maxima cura, issued by the Sacred Consistorial 
Congregation August 20, 1909,° to substitute a new procedure of 
removal for that of the Decree, Cum magnopere. The new decree 
on its face provided a procedure for the removal of all rectors, 
practically making them all irremovable except according to its 
provisions. The Sacred Congregation, in 1911, replied to a query, 
that the Decree included the United States, but in 1915, modified 
this response to declare that it extended only to the irremovable 
rectors.** 

Even if this new decree had included all rectors, it is doubtful 
whether it was clear enough in its implications to establish canonical 
parishes here, just as the language of the III Plenary Council was 
not sufficiently certain as to the status of even the irremovable 
rectors. Though it might seem that the necessary permanence had 
been achieved to regard the parish as a benefice, one was compelled 
to resort to deductions to determine this. Authoritative inter- 
pretations of Canon 216, however, leave no further room for doubt, 
even as to removable pastorates, and even when no formal decree 
of erection has been issued by the Ordinary.*® 

As to the status of religious in parish work under the legislation 
of Baltimore, one observes in the latter a striving for a relation of 
permanence between the bishop and the religious, but at the same 
time a situation that savors rather of terminable contract rather 
than of indissoluble status. It was in the II Plenary Council that 
this relation was analyzed. The III Plenary Council contented 
itself with the more practical questions of exemption and use of 
property. 


® The Ecclesiastical Review, LXXXV (1931), 383. 


10 AAS, II (1910), 636; for the decree, “Cum magnopere” (1883), ef. Coll. 
S.C.P.F. (Romae: 1907), n. 1586. 


11 Golden, op. cit., pp. 99-101; ef. for response of 1911, AAS, III (1911), 313 : 
for the response of 1915, AAS, VII (1915), 378. 


12. Cf. Letter of Apostolic Delegate U. S., 10 nov. 1922—-Bousearen, Canon 
Law Digest (Milwaukee: Bruce, 1934), p. 149. 
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The II Plenary Council recalled the wish of Pope Boniface VIII 
that religious should not lightly abandon old fields of labor for new 
ones and adverted to the provision of the I Provincial Council of 
Cincinnati requiring that religious should not break their agreements 
with bishops or withdraw pastors without appointing a successor 
with the consent of the Ordinary. The Council endorsed this 
position and expressed the desire that it become the rule through- 
out the country. It specified the rule further by stating that in 
every instance in which religious assume charge of a parish or a 
college, an implicit contract is to be understood to the effect that 
the religious will give the bishop six months’ notice of their intention 
to give it up."* 

This legislation clearly indicated the absence of any office in the 
strict sense whether the question was one of a parish or of a 
college. In the absence of an office, the religious community could 
not hold the parish as a benefice, even had parishes in the United 
States been regarded as benefices. The question of permission 
from the Sacred Congregation of the Council to transfer the 
benefice to the religious community, which was required even then, 
would therefore not arise. The whole tenor of the legislation of 
Baltimore indicates that the religious were only administrators with 
the right to surrender the position on six months’ notice to the 
bishop. There was not sufficient permanence in the relation to 
constitute the parish even a manual benefice. There was conse- 
quently no union of the parochial benefice to the religious com- 
munity in the canonical sense. 

To revert for the moment to the position of the secular priest 
incumbent when the law made his parish a benefice. Did he 
automatically become a canonical pastor? There is here no ques- 
tion of appointees who took possession after the law had been 
effective. The problem touches the retroactivity of the law. Did 
it ratify his previous appointment as administrator of the parish 
and make it effective now for the purpose of installing him in a 
benefice? The more reasonable conclusion would seem to be that 
it did. One would hardly suspect that it would require a new act 
of the bishop for the mere sake of formality. Nor should one 
suppose that a bishop would desire to remove from the parish that 
had become a benefice an incumbent whom he was willing to install 
as relatively permanent administrator when the parish was not a 


13 Nn. 406, 407. 
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benefice. Given just cause, he could always remove him even as 
canonical pastor by following canonical procedure. 

But what of religious who held parishes as administrators when 
the Code was promulgated? One may safely assume the latter 
date as that when these parishes became benefices, since, not 
having been made irremovable, they were certainly unaffected by 
the issuance of the Decree, Maxima cura. Would the same argu- 
ment hold for the religious community as for the secular priest 
incumbent? Did the law automatically ratify the union of the 
parish with the religious community? 

Two distinctions between the cases at issue become immediately 
apparent. First, the distinction between the relative permanence 
of the incumbent. The secular priest was installed as if he were 
a canonical pastor even when he was not; the defect lay not in 
the act of appointment but in the position to which he was ap- 
pointed. On the other hand, there was a lack of permanence even 
in the very act of appointment of religious to parishes, since they 
could leave on six months’ notice. Second, the permission of the 
Holy See was not required for the appointment of the secular 
pastor. He was not a canonical pastor, not for invalidity of 
appointment, but because his parish was not a benefice. On the 
other hand, an attempt to unite a parish to a religious community 
would have been invalid in pre-Code days, without the permission 
of the Holy See. The absence of such permission affected the 
very act of appointment. 

Thus in the case of the secular pastor, the law was not obliged 
to sanate any defect in the act of appointment, but merely to 
change the nature of the position held. In the case of religious, 
however, there were two defects in the very act of appointment: 
one by which the religious were temporary appointees; the other, 
by which they took their parish without the intervention of the 
Holy See. 

Did the Code desire to sanate these two defects for parishes 
already united to religious communities? The question is not con- 
cerned with unions that would occur after the promulgation of 
the law. The attitude of the bishop in granting parishes to reli- 
gious communities in pre-Code times may throw some light on the 
problem. Was it the same as his attitude when he installed a secular 
pastor? One can hardly suppose that it was. In the latter case, 
he was prepared to continue the incumbent in office until some ad- 
ministrative cause or other necessity suggested a transfer. The 
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appointment was, for immediate purposes at least, a permanent 
one. But in the case of the religious community, the opposite 
would seem to the case. This is based on the fact that the bishop 
knew both that the religious community could leave with six 
months’ notice and that for a union of the parish to the community 
the permission of the Holy See was needed. Under these circum- 
stances, would he have given the parish to the community if he 
knew that his act would later be frozen by an edict of the general law? 

This view is strengthened by the consideration that the legal 
process known as prescription, i. e., a fiction by which the law 
regards who is as what ought to be, can not be applied to those 
matters which can be acquired only by privilege of the Holy See.* 
It is not likely then that the law in a specific instance would give 
a juridical standing to a fact that would have been illegal in its 
inception precisely because of the absence of such privilege, namely, 
the union of a parochial benefice with a religious community with- 
out the permission of the Holy See. 

Note further that for this very reason, though a benefice can be 
prescribed by a cleric who has held it for three years with an 
invalid title and in good faith,!® the union of a benefice with a 
religious community is not included in that provision. This would 
indicate that the possession of the parish by the religious com- 
munity for a long time after the promulgation of the Code would 
be immaterial both because matters dependent on a privilege of 
the Holy See can not be prescribed and because Canon 1446 offers 
no modification of the rule in favor of this specific union. 

This analysis may require modification in the light of further 
research. But for the moment, its conclusions seem to be valid. 
It has attempted only to determine the juridical status of the 
parishes of religious under the Code. It has made no attempt to 
evaluate the equities that may be involved in the individual case. 


FEES AND STIPENDS 


The legislation of the Code concerning fees and stipends is con- 
tained in Canons 463, 827-844, 1056, 1234-1237; 1504-1507 and 
1909. Canon 463 asserts the pastor’s right to the taxes of Canon 
1507, $1, 1. e., for acts of voluntary jurisdiction and on the occasion 
of the administration of the ‘Sacraments and the Sacramentals. 


14 Canon 1509, 2°. 
15 Canon 1446. 
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Canons 827-844 deal with Mass stipends; Canons 1234-1237, with 
funeral fees; Canon 1909, with judicial fees; and Canons 1504-1507, 
with diocesan taxes except insofar as Canon 1507 includes also 
persons with ordinary jurisdiction less than diocesan in extent. 

Under these canons, the bishop determines the amount of the 
Mass stipend and the funeral fee; while the provincial council, or at 
least a meeting of the bishops of the province, with the approval of 
the Holy See, fixes all other taxes. Custom is permitted to supply 
for official action in the matter of Mass stipend and the taxes of 
Canon 1507; but apparently not for funeral fees and judicial 
charges. Custom is to be considered, under the words of Canon 
1234, in determining the amount of the funeral fee, but there is no 
provision for its supplying the action of the bishop. Indeed, the 
language of Canon 1234 seems to impose a strict obligation on the 
bishop to publish a schedule of funeral charges, with the advice of 
the Diocesan Consultors, whereas Canon 831 merely says: “ Ordi- 
narii loci est manualem Missarum stipem in sua dioecesi definire 
per decretum, quantum fieri potest, in dioecesana Synodo latum ...” 
And there is no word of custom as to judicial expenses in Canon 
1909, though even here, if the custom were immemorial it would 
prevail under Canon 5 until such time as the bishop found it 
expedient to remove it by decree. The same could be said of an 
immemorial custom touching funeral charges. On the other hand, 
the custom need not be immemorial where taxes other than funeral 
or judicial charges are involved. Where the latter are involved, a 
custom that is not immemorial would seem not to justify a charge, 
though an offering voluntarily made, would not need to be refused. 
The spirit of the Canons touching charges in general indicates a 
desire for official action, with due consideration of custom and 
circumstances. 

The acts of the Councils of Baltimore touch both stipends and 
the taxes mentioned in Canon 1507. The meeting of the bishops of 
the newly established Province of Baltimore, held (1810) to prepare 
for a First Provincial Council, established the stipend for Mass at 
fifty cents. But in the II and III Plenary Councils the Fathers 
seemed to be concerned also with the fees received on the occasion 
of baptism and marriage. Indeed, the II Plenary Council seems 
to admit only offerings for the latter. It provides therefore for 
the amount only of the Mass stipend* The III Plenary Council, 


N. 221, n. 369. In no. 369, determination of the stipend is left to the 
bishop. The provision in the latter law that a less stipend should not 
regulariter be taken seems abrogated as opposed to the liberty of the Code. 
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on the other hand, declares that because of the vast extent of 
the region for which it is legislating, because of so many diverse 
customs, all taxes should be determined in each diocese, preferably 
in the synod, but also with only the advice of the Diocesan 
Consultors. It also indicated the need for recourse to Rome for 
the approval of the schedule. It ordered also that in the synod 
it was to be made clear that services should be rendered to 
the poor without any charge whatsoever.? Of course, under the 
Code the bishop is free to fix the stipend for Mass, notwithstanding 
the provision of the Fathers in 1884; on the other hand, the bishop 
may not fix the charges of Canon 1507, unless immemorial custom 
(not introduced by the statute in point of the III Plenary Council) 
has accorded him this prerogative. Even then he is expected to 
remove the custom as soon as expedient by decree. It would not be 
expedient, of course, if the other bishops of the province were not 
disposed to meet as required by Canon 1507 to draw up the necessary 
schedule. And the bishop, acting under immemorial custom would 
be required to submit his schedule of taxes to the Sacred Congrega- 
tion of the Council for approval. 

The antecedents of Canon 1507 suggest the question whether com- 
petent local authority could forbid all stipends and taxes, 1. e., the 
bishop as to Mass and funeral stipends, and a meeting of the bishops 
of the province for all other taxes and stipends. This question pre- 
scinds from that of voluntary offerings in consideration of service. 
But the latter problem would follow the solution of the former as 
to the authority of the Holy See. For although it would be an 
unwarranted invasion of rights to deny a priest the right to accept 
a gift, the question is not the same when the gift is in consideration 
of services over which authority has control. Since the priest, for 
the common good, can even be removed from such service (v.g., for 
epilepsy contracted after ordination [Canon 984, 3°], or because of 
the ill will of his parishioners [Canon 2147, § 2, 2°]), he may be 
deprived by authority also of gifts in consideration of such service, 
granted that the public good demands it. Could authority less than 
that of the Holy See, however, forbid the acceptance of voluntary 


2N. 204. Cf. Barrett, A Comparative Study of the Councils of Baltimore 
and the Code of Canon Law, (The Catholic University of America Canon 
Law Studies, Washington, D.C., 1932), p. 97. 

Approval of the Holy See seemed to be required also for stipends. 
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offerings on the occasion of the services peculiar to the power of 
orders or ecclesiastical jurisdiction? The answer would seem to 
derive from what has been said in the foregoing. Insofar as the 
subordinate authority could deprive the priest of the ministry, it can 
also forbid the acceptance of voluntary offerings in consideration of 
services. Pastors can not be deprived of their right to minister 
(prescinding from the question of suspension 7 poenam) except 
under the authority of the Holy See or the general law emanating 
from the Holy See. The same may be said of the right of the priest 
to say Mass (prescinding again from suspension in poenam and from 
accidental regulations of time and place). In these instances, then, 
authority less than that of the Holy See would seem to be unwar- 
ranted in any action forbidding the acceptance of voluntary offer- 
ings even for the common good. 

What of fixed charges? Can they be forbidden by authority less 
than that of the Holy See? No fundamental right is involved in 
this question as in the problem of the acceptance of voluntary offer- 
ings. There is involved only the question of a right given by posi- 
tive law. Briefly, the question resolves itself into this: does the 
general law give this right so absolutely as to prevent the law of 
subordinate superiors from denying it? ‘There is no explicit limita- 
tion in the Code upon such action by subordinate superiors. Is there 
an implicit one? Or is there an implicit indication that there is no 
limitation? Canon 824, §1, declares: “Secundum receptum et 
probatum Ecclesiae morem atque institutum, sacerdoti cuilibet 
Missam celebranti et applicanti licet eleemosynam seu stipendium 
recipere.” This would seem to settle the matter as to Mass stipends. 
A liberty is so unequivocally expressed as to deprive any subordinate 
power from denying it. On the contrary, no such statement of 
policy or liberty is found in connection with other charges. Indeed, 
a limitation in the general law itself in behalf of the poor, a restric- 
tion looking to the common good, indicates that further restriction 
on similar or analogous grounds is warranted by subordinate 
superiors,* even to the extent for sufficient cause of the total aboli- 
tion of such fees. This is further borne out by a Decree of the 
Sacred Congregation of the Council which enumerated the conditions 
on which schedules of taxes submitted to it would be approved: 
1—that custom had not been disregarded; 2—that provision was 
made for the poor; 3—that the faithful would not be deterred from 


8 Cf. Canon 463, §4; Canon 1235, §2; Canon 1916. 
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the Sacraments; 4—that concubinage would not be promoted; 5— 
that benefices were taxed in proportion to their income.‘ It urged 
primarily that those drawing up schedules should have these con- 
ditions in mind. A logical inference is that conditions might be 
such as to justify a prohibition on all taxes without sending the 
matter to the Sacred Congregation. 

Consider the further point that the present law is a relaxation of 
the stringent provisions of the Taxa Innocentiana,’ vestiges of which 
are still evident in Canon 879, $2, which forbids a tax for the 
granting of penitential jurisdiction, and Canon 1056 which repro- 
bates any custom by which charges in excess of a moderate fee for 
chancery expenses are made for matrimonial dispensations and im- 
poses the obligation of restitution. The Taxa Innocentiana forbade 
the demanding of any fee for acts of jurisdiction or administration 
of the Sacraments except the following: 1—the bishop was entitled 
to the candle offered at ordination by the newly ordained; 2—the 
chancellor was entitled to a moderate charge for the execution of 
listed documents which included practically the whole range of the 
chancellor’s activity. However, the fees of the chancellor were not 


4$.C.C., 10 jun. 1896—Fontes, n. 4298. 

5 Bouix, De Episcopo, Pars V, pp. 313, 314; Ferraris, Bibliotheca, “ Taxa”. 
The decree, approved by Innocent XJ, was issued by the Sacred Congregation 
of the Council, October 8, 1678. As to stipends for Masses, the Council of 
Trent did not refer to them except to forbid simony. Innocent XII left the 
determination of the amount of them to the bishop—Const. “ Nuper”, (23 
dec. 1697), 15 ad 5um—Fontes, n. 260; and the Sacred Congregation of the 
Council (15 nov. 1698) left the matter to custom, synodal law, or the determi- 
nation by the bishop—S. C.C. Aprutima—Pallottini, XIII, p. 609. Cf. Keller, 
Mass Stipends, (n. 27, The Catholic University of America Canon Law Studies, 
Washington, D.C., 1925). The J'axa Innocentiana therefore had no reference 
to Mass stipends, nor to the funeral portion of the pastor, whose historical 
antecedents differ from those of fees obtained on the occasion of the admin- 
istration of the Sacraments—cf. Ferry, Stole Fees, (n. 59, The Catholic Uni- 
versity of America Canon Law Studies, Washington, D.C., 1930). 


6 The documents mentioned are: dimissorial letters, testimony of ordina- 
tion, testimony of sufficient title for ordination, document of appointment to 
benefice, document of erection of benefice, chaplaincy, confraternity, congrega- 
tion; document attesting blessings, consecrations, visitations, approbation of 
churches and oratories; execution of Apostolic dispensation for marriage, of 
testimony as to free state, of dispensation from the proclamation of the banns, 
of permission for marriage at home, coram non parocho, or tempore vetito. 

The III Plenary Council (n. 134) and the II Plenary Council (n. 386) for- 
bade taxes for matrimonial dispensations, but a provision was made that the 
expenses of the chancery could be met by a moderate fee. 
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to become his own, but were to go into a fund. The chancellor and 
other officers of the chancery were to be paid a fixed salary and the 
amount of the fund remaining was to be devoted to pious causes. 
That the present law is a relaxation is, it would seem, sufficient 
evidence that it does not impose on subordinate authority an obliga- 
tion not to return to the original rigor, should circumstances an- 
alogous to those prompting the rigor suggest a return to it. 

The provisions of Canons 879, §2, and 1056, interpreted in the 
light of the Taxa Innocentiana, which so far from being nullified by 
the Code, was cited in a Resolution of the Sacred Congregation of 
the Council in 1920,’ raises the question of the source of income for 
bishops in the United States. The mensa episcopalis could be 
created according to Canon 1410 out of the offerings or taxes paid 
to the bishop according to the schedule of Canon 1507, drawn up by 
the bishops of the province and approved by the Holy See. Prior 
to the VIII Provincial Council of Baltimore there had been more 
than one complaint from bishops of the United States that they 
lacked practically all source of income. That Council (1855) 
recognized the peculiar position of bishops here and declared for the 
Province of Baltimore that because of the absence of an endowed 
mensa episcopalis in this country, each diocese in synod was to 
determine the method by which its bishop was to be supported and 
the amount of the tax to be levied for that purpose. This provision 
was adopted by the II Plenary Council. Vermeersch-Creusen 
believe that this particular faculty is contra legem as being opposed 
to Canons 1504-1506, which forbid any tax upon benefices except 
the cathedratic, the seminary tax, the occasional pension for pastors 
emeritus, and an occasional moderate tax for a special diocesan 
-emergency.® The tax recognized by the II Plenary Council is not 
the cathedratic, as is obvious. The cathedratic is almost a token 
tax, symbolic of subjection to the bishop’s authority. In extremely 
large dioceses, it might aggregate to the sum of two or three 
thousand dollars; but in small dioceses it would scarcely exceed a 
hundred dollars or two. Kremer, however, is of the opinion that 
since this provision was exceptional under the pre-Code law, it 


711 dec. 1920—AAS, XIII (1921), 350. 


S VIII Provincial Council (1855), n. 7—Collectio Lacensis, III, 162; II 
Plenary Council (1866), n. 100. 


® Epitome Turis Canonici, (3. ed., 3. vol., Lovanii, 1927), II, n. 826. 
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would require specific repeal, and that it is not implicitly repealed 
by Canon 1506.1°. His argumentation might be construed as attach- 
ing to this provision something of the nature of an indult still effec- 
tive under Canon 4. 

Since it is not in the form of an indult, and since it was approved 
only in forma communi, this provision can not be saved by Canon 
4. On the other hand, many special provisions of our plenary 
councils have been explicitly incorporated into the general law, 
notably the institute of Diocesan Consultors, with the precise 
purpose of providing for conditions in the United States and regions 
similarly situated. But the provision for the aforesaid tax has not 
been so incorporated. Furthermore, Canon 1410 now makes possible 
a mensa episcopalis, a benefice for the bishop, just as it makes 
possible the formation of canonical parishes with benefice attached. 
In the absence of the approved schedule required by Canon 1507, 
the only fixed items that could be made the basis of such a mensa 
would be Mass stipends and the candles offered at ordination. To 
these could be added, of course, special collections for the mensa or 
voluntary offerings otherwise contributed. 

These offerings, as well as the fees based on Canon 1507, are held 
to be quast-patrimonialia and therefore not ecclesiastical property, 
though Priimmer would maintain the contrary.1: The Pontifical 
Commission referred the problem in 1922 to the Sacred Congrega- 
tion of the Council, which was unwilling to give a decision.” 

A division of marriage and baptismal fees between pastor and 
assistant was provided by the II Plenary Council of Baltimore. 
The proportion of this division was left to the individual bishops 
with the advice of the priests of the diocese. Can this provision be 
sustained in the light of Canon 463, § 3, where parochial ministra- 
tions offer the occasion for the fee? The offerings by that provision 


10 Church Support in the United States, (The Catholic University of America 
Canon Law Studies, Washington), pp. 117-124. 


11 Cf. Reiffenstuel, Jus Canonicum Universum, III, 25, 4-7; De Meester, Juris 
Canonici et Turis Canonico-Civilis Compendium, (4 vols., Brugis, 1921-1928), 
III, n. 1424; Vromant, De Bonis Ecclesiae Temporalibus, (Lovanii, 1934), p. 
216; Pistocchi, De Re Beneficiali, (Turin, 1928), p. 414; Chelodi, Jus Poenale, 
(3. ed., Tridentini, 1920), p. 78, n. 4; Priimmer, Manuale Iuris Canonici, (3. 
ed., Friburgi Brisgoviae, 1922), p. 443. 


12 In causa Utinen., 14 jun. 1922—AAS, XIV (1922), 229. 
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are the pastor’s, whether he performed the ministration himself or 
through another. ‘ 

Here a question is involved different from that of the abolition of 
stipends. Yet the solution is not dissimilar. Though in the present 
problem, the question involves the disposition of a stipend paid 
rather than the prohibition against the acceptance of a stipend, one 
should resort, for a proper analysis of the pastor’s right, to the 
distinction between voluntary offerings and fixed charges. It is 
evident from the canon questioned that the law itself is not unmind- 
ful of such a distinction, for it states that if it be certain that the 
donor wished to give to the actual minister the amount in excess 
of the amount fixed by authority or by custom, the minister may 
retain this amount. A situation is thus detected in which a bishop 
might act under the provisions of the II Plenary Council. That 
situation would be this: there is no provincial schedule, custom is 
unreliable, and it is morally certain that the faithful believe they 
make their offering to the priest ministering. Of course, if the 
pastors freely agree to the division, they are yielding their right; 
but in that case the bishop acts with their permission rather than 
under the authority of the law of Baltimore. Moreover, an im- 
memorial custom (not dependent upon the particular law of Balti- 
more) would justify such division until such time as the bishop 
found it wise to abolish it. This of course in virtue of Canon 5. 
Such a custom would also justify the required turning of such fees 
into the church treasury.* 

A related question is whether the bishop can provide the congrua 
remuneratio for vicaru cooperatores in Canon 476, § 1, by assessing 
the stole fees of the pastor. The question is linked also with the 
problem of whether these fees are bona quasi-patrimonialia or, on 
the other hand, ecclesiastical property, i. e., fructus benefictt. If 
one holds the latter view, they can be assessed. But if one holds 
with the other opinion that they are quasi-patrimonialia, they can 
not be assessed. In a case where a vicarius cooperator celebrated 
a Mass every day for the pastor’s intention but obtained no stipend 
for it, though he was being paid a salary, the Sacred Congregation, 
while finding no great fault with the arrangement, suggested that 
the stipends be paid and the salary be reduced proportionately. 
The assistant was conceived as voluntarily yielding the stipends.** 


18 Cf. IT Plenary Council of Baltimore, n. 94; Barrett, op. cit., pp. 98-100. 
14§.C.C. Resolutio, 11 jan. 19220—AAS, XII (1920), 70. 
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THE OBLIGATION OF CHURCH SUPPORT 


What authority is there for the so-called fifth precept of the 
Church, requiring the support of pastors? 

The First Synod of the Diocese of Baltimore ordered that the 
faithful should be warned that those who failed to contribute to the 
support of their pastors were to be held unworthy of absolution 
as depriving the poor of opportunities spiritual and temporal.2 
In 1816, the Sacred Congregation for the Propagation of the Faith 
replied in a question proposed by the Bishop of Bardstown that the 
faithful are obliged to provide support for the church, but added 
that the offerings should be voluntary and that the Sacrament of 
Baptism was to be refused no one because of failure.2 The III 
Plenary Council of Baltimore forbade the refusal of absolution to 
any one found wanting in this respect, and the reason was added, 
namely, that there exists no moral certainty as to the gravity of 
the obligation.® 

The spirit of the reply of 1816 finds its counterpart in Canon 1186 
of the New Code, where it is provided that the burden of keeping 
a parish church in repair rests in the last place upon the pa- 
rishioners, who are to be urged rather than compelled to make the 
necessary contributions. A prior burden is laid upon the endow- 
ment of the church and upon the persons deriving income from the 
church. Nowhere else in the Code is there a reference to the obli- 
gation of the laity. In this particular canon, moreover, reference 
is made to the repairing of the parish church, not to the building 
of the church, nor to the support of other church enterprises. Its 
provisions follow those of the Council of Trent,* in accordance with 
which particular responses of the Sacred Congregation of the Coun- 
cil have acknowledged a secondary responsibility for the upkeep 
of a church upon the laity who are served by it. Canon 1482 
makes special provision for the retention of the media annata, but 


1N. 23—Collectio .Lacensvs, III, 6. 

2N. 713—Collectanea S.C. de Prop. Fide (Romae: 1907). 
3.N. 292. 

4 Sess. X XI, de ref. c. 7. 


5 Imolen., 16 aug., 6 sept. 1783, 10 jan. 1784—Fontes, 3833; Assisien., 17 feb., 
24 mart. 1838—Fontes, 4064. 
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this was a tax for the benefit of the cathedral church laid not upon 
the faithful but upon benefices, excepting certain of them, namely, 
those belonging to collegiate chapters and parishes, those reserved 
to the Holy See and such as paid the same at any rate.° The Ill 
Plenary Council’ ordered that parochial schools be erected within 
two years of the Council and stated that the bishop should deal 
with the faithful who would not cooperate. It even regarded them 
as gravely delinquent, in the words of the Instruction of the Sacred 
Congregation for the Propagation of the Faith. Under the terms 
of the Code, however, the obligation seems to be relaxed. For 
as to the support of schools the law of the Code seems to be the 
same in the extent of the obligation to support parochial schools and 
non-parochial schools. Canon 1379, §3, merely reminds bishops 
to provide them and the faithful to assist in founding and support- 
ing them. Canon 1502 provides for the continuance of tithe pay- 
ment on the basis of particular custom and statute; but tithes have 
not been introduced in the United States. The spirit of the law of 
the Code marches with pre-Code law. Note that the Code’s legisla- 
tion dealing with temporal property is concerned almost exclusively 
with the formalities of accepting gifts and of preserving them. The 
question of the obligation of the laity is almost ignored in direct 
reference. Only by implicit reference is it involved except in 
Canon 1186, and even this Canon seems to place the obligation on 
pastors and bishops to urge the laity to contribute to the support 
of the church edifice. 

It seems evident, therefore, that whatever of positive precept one 
may find either in the general law or in the law of the Councils of 
Baltimore, is merely a repetition of the obligation arising out of 
divine positive and natural law. In a measure, it actually defines 
or limits the latter when it declares that baptism and absolution 
are not to be denied to those who seem to fail in it and when it 
emphasizes persuasion rather than force in bringing it to the atten- 
tion of the faithful. 


6 Kstablished in the Constitution, “ Pius et misericors,’ 25 maii 1725—Fontes, 
285; invoked with regard to Italy and the Isles by the S.C.C. in Nolana, 20 
Jul. 1895—Acta Sanctae Sedis, XXVIII (1895-1896) 298 saq. 


TN. 199; cf. n. 434, IT Plenary Council. 
8N. 202; cf. Inst., 24 nov. 1875—Appendix, Acta et Decreta. 
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CANONICAL 


Pontiricia Commissio 


Ap Copicis Canonrs AUTHENTICE INTERPRETANDOS 


RESPONSA AD ProposiTa DvuBIA 


Emi Patres Pontificiae Commissionis ad Codicis canones authen- 
tice interpretandos, propositis in plenario coetu quae sequuntur 
dubiis, responderi mandarunt ut infra ad singula: 


I. De Iure Funerandi 


D. An sub verbis canonis 1233 §1: clerici . . . ipsi ecclesiae ad- 
dicti, veniant etiam ecclesiae cathedralis vel collegialis capitulares, 
qua tales. 

R. Negative. 


II. De Separatione Coniugum 


D. An causae separationis coniugum recensendae sint inter causas 
nunquam transeuntes in rem iudicatam, de quibus in canonibus 1903 
et 1989. 

R. Affirmative. 


Datum Romae, e Civitate Vaticana, die 8 Aprilis, anno 1941.2 


M. Carp. Mass, Praeses. 


L. Bruno, Secretarius. 


Ramon Serrano Suner, Spanish Foreign Minister, and Most Rev. Gaetano 
Cicognani, Papal Nuncio to Spain, signed the agreement, pending the con- 
clusion of a Concordat, providing for a method of nominating ecclesiastics 
for vacant episcopal sees. The Apostolic Nuncio in consultation with the 
Spanish Government will propose a list of six names from which the Holy 
Father will select three, adding others as he deems expedient; these three will 
be indicated to the Spanish Government who will name one within thirty 


1 Acta Apostolicae Sedis, XX XIII (1941), 173. 
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days, unless, in the case where the Holy Father has named three not on the 
original list, the Chief of State can endorse none of them, when he will make 
known his objections within the thirty-day period. An agreement as to the 
conferring of benefices is promised; meanwhile, bishops will proceed as here- 
tofore, and notify the Spanish Government of the appointments. A Con- 
cordat is also promised; meantime the Government will abide by the first 
four articles of the Concordat of 1851 and will not legislate on any matters 
that would in any way affect the Church without previous agreement with 
the Holy See. 

This agreement supersedes the privilege enjoyed by the Catholic Kings of 
Spain, confirmed in the Concordats of 1753 and 1851, whereby the king 
nominated three ecclesiastics from whom the Holy See selected one. The 
privilege contained in the new agreement is not enjoyed by the head of any 
state at the present time. It is motivated in part by the acts promulgated 
by the Government regarding religion and the Church. Among these measures 
are the following. 

The Law of March 12, 1938, recognizing religious marriage; the Law of 
September 30, 1938, equalizing private schools and public schools and pro- 
viding for two hours of religious instruction in all schools; the Law of 
December 10, 1938, repealing the secularization of cemeteries; the Law of 
February 2, 1939, restoring the juridical status of religious orders as of 1933; 
the Law of September 23, 1939, repealing the divorce law of 1932; and the 
Decree of October 22, 1939, providing national budget provisions for the 
maintenance of the clergy and religion. 


* * * * 


The Sacred Congregation of the Sacraments has just issued an instruction 
touching Canon 1020, giving new rules for the canonical investigation of 
the free state of persons marrying. Ratified by His Holiness, Pope Pius XII, 
the instruction requires a special report on this matter in the annual matri- 
monial return made to the Sacred Congregation. 


* * * * 


Under date of January 18, 1940 the Sacred Congregation for the Oriental 
Church granted to the Minister General of the Friars Minor Capuchin the 
faculty of erecting a novitiate of mixed rite in the city of Asmara, Vicariate 
Apostolic of Eritrea. Members of both the Latin and the Alexandrian rite 
may be admitted to this novitiate on condition that the members of the 
Alexandrian rite follow the Latin rite during the novitiate and during the 
subsequent three years of philosophy; at the beginning of the theological 
course they are to return to their native Alexandrian rite and remain in it 
perpetually thereafter. The Superiors of the Order will foster the education 
of the orientals in their Alexandrian liturgy and will be careful to see to it 
that they are trained in the chant, language and ceremonies of their rite during 
the time of novitiate and during the subsequent three years of philosophy. 
The Superiors, moreover, will decree that on the more solemn feasts the 
Sacred Liturgy be performed in the Alexandrian rite. 

Analecta Ordinis Fratrum Minorum Capuccinorum, LVII (Februarii 1941), 
p. 28. 
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SECULAR 


A resolution proposed by Representative R. B. Spacek for the amendment 
of the State Constitution of Texas to allow textbooks to be distributed at 
the State’s expense to all children of school age, including those in parochial 
and private schools, was defeated in the House. 


* * * * 


On June 9, Governor Edison of New Jersey signed a bill, passed the same 
day in the Senate by a vote of 16 to 2, permitting school districts to make 
transportation service available to students in all private schools not operated 
for profit. 

* * * * 

An hour a week for religious instruction was authorized by the Legislature 
of Massachusetts for pupils in public schools when the Senate concurred 
in the amendment to its bill passed by the House by a vote of 123 to 62. 

* * * * 

Under a law signed by Governor Julius P. Heil of Wisconsin, sale or pos- 
session of obscene literature becomes a felony instead of a misdemeanor. 
Fines range from $100.00 to $5,000.00; imprisonment: three months to five 
years. 

* * * * 

Governor Olson of California signed a measure permitting free bus trans- 
portation for parochial school pupils in districts where there are sufficient 
available facilities; but failed to approve another bill which would have 
released children in the public schools up to the sixth grade for the purpose 
of receiving religious instruction. 

* * * * 

The Oregon free textbook law has withstood opposition efforts to force a 
referendum. Attorney General I. H. Van Winkle declared invalid a petition 
filed for that purpose on the ground that there was an insufficiency of valid 


signatures. 
* * * * 


The Attorney General of the State of Washington has construed the bill 
passed in March authorizing free bus transportation for children of private 
and parochial schools as mandatory on local school boards. 

Kh eA irl ux * 

Vichy has abrogated Article 71 of the Law of March 30, 1902, prohibiting 
faculty members of public universities and schools from teaching in private, 
predominantly Catholic institutions. 

x ok Ok 

The Central Conference of American Rabbis in session at Atlantic City 
in the first week for July adopted a report opposing released time of pupils 
in public schools for religious instruction. 

Aue) BRS ek 

Doubt as to whether Britain can maintain in law objection to the election 

of a priest to the House of Commons has been expressed by the Lord Chancel- 
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lor. He said the real reason for excluding the Church of England clergy 

was that they were at one time regarded as a separate estate of the realm. 

Free Church ministers could be members of Parliament and there seemed 

no reason why even Church of England clergymen could not be elected. 
* * * * 


Article 12 of the accord for the cessation of hostilities in Syria and 
Lebanon, signed July 14, assures the “acquired rights of French works, hos- 
pitals, schools, religious missions, etc... .” 


UNEMPLOYMENT COMPENSATION AcT—CEMETERIES 


A recent decision in Massachusetts draws attention to the dis- 
tinction apparent in the statutes of the states and in the acts of 
Congress between exemption from taxation and exemption from 
unemployment compensation payments where charitable corpor- 
ations of a specific nature are concerned, i. e., cemetery corporations. 
In Wisconsin for instance it was held that the contribution for 
unemployment compensation is not a tax within the meaning of a 
statute exempting from taxation, but an implement to make effective 
the exercise of police power. Consequently, a cemetery corporation 
is not exempt under the statute exempting from taxation in general 
(Wisconsin Statutes, § 70.11 [8]). The same Wisconsin decision 
noted that the exemption provision in its unemployment compensa- 
tion act was drafted in conformity with the federal Social Security 
Act, which in turn was based on the federal income tax law. Now 
the latter in a special paragraph exempts cemeteries from taxation, 
while there is no such special paragraph in the Social Security Act, 
indicating the intention of the latter to exclude cemeteries from 
' exemption. That is to say, under the federal acts, educational, 
charitable and religious organizations are named in one paragraph 
of the federal income tax law, while cemeteries are named in an- 
other; the latter paragraph is omitteed from the Social Security 
Act. This special mention of cemeteries seemed sufficient to take 
them out of the general designation of charitable corporations in 
the matter of exemption, though they would probably be held to 
be charitable under other aspects, as they would be in Massachu- 
setts, for instance for the purpose of receiving a charitable gift 
(cf. McElwan v. Allen, 241 Mass. 112, 134 N. E. 620 [1922]). Of 
course, to meet the requirements of a charitable corporation certain 
necessary elements, especially the non-profit qualifications, would 


DECREES AND DECISIONS 349 


be demanded if a cemetery were to be held charitable for any 
purpose.* 

On the contrary, the Treasury Department, in interpreting admin- 
istratively the Social Security Act, has held cemeteries exempt if 
some fundamental connection with a religious corporation could be 
demonstrated. These decisions have been private and each case is 
decided not by precedent but on its merits. 

In Ohio, effective September 6, 1941, the personal property of 
an incorporated cemetery is added to the real property for the 
purpose of exemption. Income from such property, as well as 
income from realty, is now exempt from taxation (§§ 10093, 
10093-1). 


RACIAL DISCRIMINATION 


The due process and equal protection clauses of the Fourteenth 
Amendment were relied on in a challenge in equity proceedings to 
prevent salary discrimination against negro school teachers. An 
injunction was sought by a negro teacher and a negro teacher’s 
association. The action was dismissed on motion without going to 
trial; but the order was reversed upon appeal and the case remanded.” 


LIABILITY IN JOINT ADVENTURE 


The frequency with which passengers are carried by motorists 
as accommodation makes practical the question as to when the 
passenger is a joint adventurer and when a guest. The Restatement 
of the Law of Torts, in enumerating the qualities involved in a joint 
enterprise, sets down first an agreement to share expenses plus “ one 
or more of the following additional factors ”: a common destination, 
the power to determine or change the route, and a trip for common 
but non-business purposes. Determination is left to the Jury under 
the supervision of the court. The question was at issue in a recent 
case in Washington, where a guest can not recover from his host 
without proving intentional or wilful misconduct. On the other 


1The Unemployment Compensation Acts are to be found in Mass. Stat. 
(1937), c. 151 A, $1 (f), and Wis. Stat. (1939), § 108.02 (5) (g) 7. The decisions 
in which cemeteries were held not exempt are: Industrial Commission v. 
Woodlawn Cemetery Association, 232 Wis. 527, 287 N. W. 750 (1939); and 
Proprietors of Cemetery of Mount Auburn v. Fuchs, 25 N. E. (2nd) 759 
(Mass. 1940). 


2 Alston v. School Board of the City of Norfolk, 112 F. (2nd) 922 (1940). 
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hand, if the passenger was a joint adventurer, the driver would be 
liable. The negligence would not be imputed to the passenger in a 
suit between the two. In the instant case, the question was sub- 
mitted to the jury. The case was resolved against the defendant 
and sustained in the appellate court.* 


INTEREST ON LEGACY 


In a recent decision in Indiana the court seems to have confused 
the corpus of the legacy with interest on the legacy. The question 
involved the determination of the date from which a certain income 
was due the legatee and the court held that it was due as of the 
expiration of a year from the date of death. This would have been 
true under the law of Indiana if the income had been interest. 
But it seems rather to have been the corpus itself. For the income 
was derived from a capital sum established as a trust fund by the 
decedent with the provision that the income was to be paid the 
legatee for life. Thus the income itself was the legacy, and was 
due at the date of the decedent’s death.® 


JURISTIC PERSONALITY OF THE UNITED STATES 


The Government of the United States is not a “ person ” under 
the Sherman Antitrust Act.© The question arose in a suit against 
respondents charged with conspiracy to fix collusive prices on articles 
purchased by the United States. The court said that Congress, in 
drafting the Act, had in mind the distinction between private and 
public remedies and did not intend to give the United States a civil 
action for damages. If it had been otherwise, the United States 
could be held as a person also liable for treble damages.’ 


OHIO COMMISSION TO STUDY SCHOOL LAWS 


Under HB 285 of the Regular 1941 Session, effective July 25, 
1941, a commission has been authorized in Ohio to study the school 
laws. It is composed of thirteen members, four chosen by the 
senate, four by the house, and three by the governor, with the 
speaker of the house and the president pro tempore of the senate 
as ex officio members. 


3 Laws 1937, C. 189, § 121. 

4 Manos v. James, 110 P (2nd) 887. 

5 Alig v. Levey, 33 N. E. (2nd) 803. 

8C. 647, 26 Stat. 209, 15 U. S.C. A. § 7. 
™ United States v. Cooper, 61 S. Ct. 742. 
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RULE IN SHELLEY’S CASE ABOLISHED IN OHIO 


Effective August 21, 1941, when lands, tenements or heredita- 
ments are given by deed or will to a person for his life, “ should the 
remainder be given to the heirs of the body of the life tenant, the 
conveyance shall vest an estate for life only in such first taker 
and a remainder in fee simple in the heirs of his body.” The rule 
in Shelley’s case is hereby abolished and shall not be given force 
or effect. 


COLLATERAL ATTACK ON MARRIAGE 


The marriage between an uncle and niece in the State of Ohio 
is void ab initio and hence can be collaterally attacked though both 
parties to the marriage are dead—31 Ohio Law Abstract 484. 


MATERNITY HOSPITALS 


In Illinois, House Bill No. 969, approved July 14, 1939, amend- 
ing $$ 1, 2, 4 of the Act of 1915, provided that maternity hospitals, 
even those already licensed by the State Department of Public 
Welfare should obtain a license from the State Department of 
Public Health, which will issue license only if the necessary equip- 
ment is possessed and if the conditions of the hospital are safe and 
sanitary. Maternity hospitals are not permitted to place children 
outside the custody of their mothers unless the hospitals are also 
licensed as child welfare agencies or are authorized by the special 
consent of the State Department of Public Welfare. Register must 
be kept showing names and addresses of persons admitted and the 
name of the welfare agency to which the child was released. 


SCHOOLS 


In New York, effective September 1, 1940, § 52a, Article 3, of 
the Education Law, orders the Regents to designate a week during 
each year and to prescribe a uniform course of exercises in the 
public schools of the State to emphasize the meaning and importance 
of the Bill of Rights in the federal and state constitutions. This 
course is to be in addition to any prescribed courses of study already 
existing. 

It is unlawful for a school house to be erected in the State of 
New York without an open air playground (Added, Laws 1939, 
c. 661, § 17, effective June 2, 1939—Education Law, Article 33 A, 
§ 875). 
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In Illinois, awards of scholarships for gratuitous instruction in 
any State normal school or teacher’s collége are now open to students 
of parochial schools in virtue of an amendment to §§ 166 and 167 
of the Act of June 12, 1909, COMPaEEEN in House Bill No. 469, 
approved July 18, 1939. 


TESTS FOR VENEREAL DISEASE 


Effective August 18, 1941, statutory provisions for the operation of this new 
ante-nuptial requirement in Ohio affect many state agencies. The principal 
regulations are set forth in § 11188, but amendments have been incorporated 
also in §§ 11181-1, 11186, and 11187. 

Application for a license to marry must be made not less than five days 
nor more than thirty days before it is to be issued. Each application is to 
appear personally in the probate court of the proper county (i. e., where 
female resides—§ 11186) and state under oath, name, age, residence, place of 
birth, occupation, father’s name, mother’s maiden name, if known, and number 
of times married. Woman’s name by previous marriage must be stated. 
Before the issuance of such license there must be in the possession of the court 
a, statement signed by a duly licensed physician of the State of Ohio within 
thirty days of the examination of the parties, that each applicant within 
thirty days of the filing of the application for the statement has submitted 
to an examination to determine the existence or non-existence of syphilis, 
and that the examination has included standard serological tests for syphilis, 
and that in the opinion of the examiner the applicant is not infected with 
syphilis, or if so infected, is not in a stage of the disease which is communicable. 
In the event that a party resides in a State with a similar law, he must present 
a certificate from an officer empowered to issue marriage licenses that the 
party could be married there. With the physician’s statement there must be 
filed a laboratory statement naming the test, and giving the date on which 
it was made, the name and address of the physician to whom the report was 
sent, and the exact name and address of the person whose blood was tested, 
but not the result of the test. 

A standard test is one approved by the state department of health. It is 
to be made in a laboratory approved for such tests by the state department 
of health. It is to be made gratis in the laboratory of the state department 
on the certificate of the physician as to the inability of the parties to pay. 
A copy of the laboratory report is to be sent to the state department of 
health if the test was not made in its laboratory. Appeal lies from the 
physician to the state department of health which may issue the required 
statement in lieu of the physician. Standard forms are to be used by the 
physician and the laboratory and filed by the clerk of the probate court 
separate from applications for marriage. All matter contained in them is to 
be held confidential by all entitled to the information. A fine of one hundred 
dollars is provided for false statement, misuse of information, and issuances of 
license without the statement required or with reasonable suspicion that it 
is false. 
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Court may waive the period of five days required to intervene between 
application for and the issuance of the license, except in the case of a minor 
female. It may also dispense for illness from personal appearance of applicant 
on affidavit of physician residing in the county; in this case, the absent party 
files information under oath. 


In Ilhnois practically the same provisions were contained in House Bill 
No. 1090, filed July 29, 1939, amending §6a of the Act of 1874, to provide for 
examination by a physician and a certificate signed by a physician stating 
the freedom of the applicant from venereal disease on the basis of standard 
microscopic and serological tests approved by the state department of health 
made in laboratories approved by said department. Laboratory reports to 
be filed. Reports to be made on standard forms. Tests to be free. Irre- 
spective of results, a license is to be issued when the woman is pregnant, 
or an illegitimate child is living and the man swears that he is the father; 
in this case, in lieu of the health certificate, a certificate of the physician is 
required testifying to the pregnancy or the birth certificate of the child, if 
available im Illinois, otherwise the affidavit of the woman that she is the 
mother. Irrespective also of the results of the tests, license may issue also 
when the Director of the state department of public health or his repre- 
sentative issue or cause to be issued a certificate to the effect that the marriage 
is not harmful to the other spouse or to the issue. 


In New York modifications of the law of marriage license became effective 
June 1, 1939. These amendments were made in the Domestic Relations Law, 
Article 3, dealing with the Solemnization, Proof and Effect of Marriage. 
§ 13a was amended (Laws 1939, c. 110, § 2) to increase the time within which 
standard serological test may be given prior to application for license from 
twenty to thirty days, and to provide for the issuance of a statement by a duly 
licensed physician or a commissioned medical officer of the United States 
Army. The amendment also provides that the serological test is not required 
when parties legally married apply for and receive a license for the purpose of 
a second or subsequent ceremony. It is further provided that the clerk is to 
keep the contents of the application and license confidential and not open 
to public inspection. 

§ 13 b was amended (Laws 1939, c. 110, §3) to change the previous regulation 
which prohibited solemnization of marriage within seventy-two hours of 
issuance of license. This provision still holds if the court dispenses from the 
test, unless the court dispenses also in this matter. If the test is not dis- 
pensed with, the license issues three days after the test, and solemnization 
occurs only twenty-four hours after the issuance of the license. The license 
must show on its face the period within which the marriage may be solemnized. 

§19a provides that the record of a marriage of a resident of New York 
City performed at sea be filed within three days after the ship docks and that 
the original transcript be filed by the city clerk with the clerk of the county 
where the bride resides. 


Reviews of Prrindirals 


PurosopHy or Law 


J. O’Rorke, OP., “ Summi Pontificatus and International Law ”—The Austra- 
lasian Catholic Record, XVIII (1941), 25-32. 


J. Fernandez de Ja Somera, “ La Autoridad Civil y su Contenido Cristiano ”— 
Razén y Fe, CXXII (1941), 294-305 (summary of the catholic teaching on the 
authority of the State, with special regard to the Encyclicals of Pope Leo 
9009), 

J. Gemmel, “ Die Autoritat in der iibernatirlichen und natiirlichen Ordnung ” 
—Scholastik, XV (1940), 186-203 (synopsis of the catholic teaching on Author- 
ity, supernatural and natural, as contained in the Encyclical “Summi Ponti- 
ficatus” of Pius XII). 

A. Messineo, S.J., “Il diritto di conservazione”; “Estensione del diritto 
di conservazione ”—La Civilta Cattolica, XCII, 2 (1941), 166-178; 252-264 (a 
philosophical demonstration of the right of every nation to live and to be 
independent is given by carefully analyzing the modern political theories 
which deny this right to the small and the weak nations). 

J. J. Hagan, “ Aristotelian political philosophy and the corporate society ” 
—The New Scholasticism, XV (1941), 118-136 (discussion on the corporate, 
or functional, society whose metaphysical basis is shown to be expressed in 
the philosophy of society according to Aristotle). 


G. Gundlach, SJ., “Sinn und Grenzen korporativer Ordnung der Gesell- 
schaft ’—Gregorianum, XXII (1941), 2543 (the “ corporative order” of which 
the Encyclical Quadragesimo anno treats, has nothing to do with the Cor- 
porativism advocated by certain modern political theories, such as by National- 
ism against Communism, by Authoritarians against Liberalism, by Rightists 
against Leftists. The internal weakness of these political labels, their danger, 
and the discredit into which they have brought the catholic notion of true 
corporative order, are demonstrated). 


PERSONS 


G. Stanghetti, “La ‘Incardinatio’ negli istituti missionari "—JI Pensiero 
Misstonario, XI (1940), 97-104 (beyond the ordinary forms of incardinatio 
there exists a special form, practised by the Congregation for the Propagation 
of Faith for missionary Institutes [Societies or Seminaries] without religious 
vows, viz. the perpetual oath—zuramentum perpetuum—by which a cleric 
becomes canonically a member of such an institute). 


ReEtIicious 


KE. J. Crawford, “The Spiritual Direction of Sisters”—The Ecclesiastical 
Review, CIV (1941), 424-443 (on the duties of the confessor of women re- 
ligious, can. 520 ff.). 
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Tue Mass 


F, B. Donnelly, “Dialog Mass in the Vernacular? "—The Ecclesiastical 
Review, CV (1941), 115-123 (states that some authors who advocate the use 
of the vernacular in the responses, have overlooked the fundamental decrees 
of the Holy See forbidding such a use). 


F. Konig, “Zum Ministrantendienst der Frau ” — Theologisch-praktische 
Quartalschrift, XCIV (1914), 146-149 (explanation, historical and canonical, 
of the prohibition for women to serve at mass, can. 813, § 2). 


SACRAMENTS 


E. S. Schwegler, “Sponsors and Testimonials”—The Ecclesiastical Review, 
CIV (1941), 254-269 (A pastor should require written testimonials for pro- 
spective sponsors of baptism or confirmation; if they are not his parishioners, 
from their own pastor). 


J. P. Donovan, “ Humiliating Converts Unjustifiably ”"—The Homiletic and 
Pastoral Review, XLI (1941), 699-706 ;—“ Again, Humiliating Converts ”—ibid., 
893-897 (Holds that an abjuration is to be exacted only from those converts- 
who are found to be actually or presumptively formal heretics; that absolu- 
tion from censures has to follow this abjuration only if those formal heretics 
have actually or presumably incurred excommunication which ought not to 
be always the case; that converts born and brought up in religious error are 
presumed to be only material heretics unless the contrary is certain; that full 
and complete confessions are to be exacted only in conversions without 
baptism, or where there is only a slight doubt about the previous baptism). 


J. P. Donovan, “ Confessor’s Power over Indulgences”—The Homiletic and 
Pastoral Review, XLI (1941), 799-803. 


MarRIAGE 


B. Timlin, O.F.M., “ Convalidation of an Invalid Marriage ”"—The Homiletic 
and Pastoral Review, XLI (1941), 621-626. 


J. P. Donovan, “An Easy Hard Marriage Case ”—The Homuletic and Pastoral 
Review, XLI (1941), 1010-1015. 


J. P. Donovan, “A missionary puzzled by two catechumens ”—The Homiletic 
and Pastoral Review, XLI (1941), 1080-1088 (discusses the problem of a 
presumption standing for only conditional consent, when Protestant cate- 
chumens have lived and married in a place where divorce and conditional 
consent are a living tradition in the common thought and practice). 


F. M. Cappello, S.J., “Esame di alcune recenti opinioni in materia matri- 
moniale ”—La Civiltd Cattolica, XCII, 2 (1941), 94-102 (the tendency among 
some Italian jurists to disregard the validity of certain canonical marriages, 
notwithstanding the obligations of the State under the Lateran Treaties, is 
criticised in reviewing some recent fascist articles; one advocating a diriment 
impediment of hereditary maladies; another proposing to make the pronounce- 
ment of a public officers the constitutive act of marriage; etc.). 


356 THE JURIST 


History or SOURCES 


W. J. Philbin, “The Didache and the Critics *—The Irish Ecclesiastical 
Record, 5, LVII (1941), 19-39 (defends an early date, viz. the first, or the 
beginning of the second century, for this foremost pseudo-apostolic writing, 
and opposes Dom Connolly’s interpretation of the Didache as a piece of 
Montanist propaganda). 


History of CANONICAL SCIENCE 


F. M. Delorme, “Fr. P. J. Olivi Quaestio de voto regulam aliquam pro- 
fitentis "—Antonianum, XVI (1941), 131-164 (Dissertation on, and edition 
of a quaestio disputata, ca. 1280-1282, on religious vows, by the Franciscan 
theologian Petrus Olivi). 

History or Canon Law 


W. Robinson, “ Historical Survey of the Church’s Treatment of New Con- 
verts with Reference to Pre- and Post-baptismal Instruction ”—The Journal 
of Theological Studies, XLII (1941), 42-53. 


J. Creusen, 8.J., “Les Instituts Religieux a4 Voeux Simples; Esquisse His- 
torique’”—Revue des Communautés Religieuses, XVI (1940), 52-63 (to be 
continued). 


G. H. Joyce, S.J., “ Private Penance in the Early Church ”—The Journal of 
Theological Studies, XLII (1941), 18-42 (critical discussion of the controversial 
positions held by P. Galtier [L’Eglise et la Remission des Péchés, 1932] and 
by R. C. Mortimer [The Origins of Penance in the Western Church, Oxford: 
Clarendon Press, 1939] on the pre-Irish origin of private penance. With Galtier, 
the author holds that it was in vigor already in the first part of the third 
century). 


J. Backes, “ Zur Lehre von der kirchlichen Busse in den ersten drei christli- 
chen Jahrhunderten ”—Pastor Bonus, LI (1940), 48-52 (discussion on the 
controversial question whether or not a second public penance after formal 
reconciliation was possible in the early centuries; with regard to B. Posch- 
mann’s recent book Paenitentia secunda [Bonn: Peter Hanstein, 1940] ). 


A. Gwynn, S.J., “ The Origins of the See of Dublin "—The Irish Ecclesiastical 
Record, 5, LVII (1941) 40-55; 97-112;—“Ireland and Rome in the Eleventh 
Century—ibid., 213-232 (to be continued). 


D. B. Zema, “ Reform Legislation in the Eleventh Century and its Econ- 
omic Import ”—The Catholic Historical Review, XXVII (1941), 16-38 (reviews 
the transformations of ecclesiastic and monastic property and of the revenues 
thereof, caused by the Gregorian Reform). 


H. G. Richardson, “ Clement V and the See of Canterbury "—English His- 
torical Review, LVI (1941), 97-103 (discussion and edition of a hitherto un- 
known letter of Pope Clement V, regarding the provision of the church of 
Canterbury in 13138). 


I. A. Zeiger, SJ., “Professio super hostiam ”—Archivum Historicum So- 
cietatis Tesu, IX (1940), 172-188 (After his previous studies on professio 
super altare — Analecta Gregoriana, VIII [1935], 161 ff.—and professio in 
manus—Acta Congressus Iuridict Internationalis IIT [Romae: 1936], 187 ff. —, 
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the author deals now with the origin and the juridical meaning of the 
solemnities of religious profession in the Society of Jesus, and links them with 
a legal custom of the Middle Ages, viz. the confirmation of oaths by touch- 
ing and consuming the Holy Eucharist). 


A. Coemans, 8.J., “ De Assistentiis in quas Societas Iesu dividebatur saeculis 
XVI-XVIII ”—Archivum Historicum Societatis Iesu, IX (1940), 303-310 (on 
the history of the major territorial units which, consisting of several provinces, 
were sometimes entrusted to the supervision of the Jesuit General’s Assistants, 
under the name of Assistentiae). 


J. Brodrick, “Ought Catholics to defend the Inquisition? ”— The Month, 
CLXXVII (1941), 118-123 (a pungent criticism of Wm. Th. Walsh’s Characters 
of the Inquisition [New York: P. J. Kenedy & Sons, 1940], showing the 
misrepresentation of historical facts and personalities in this book which 
passionately and tendenciously endeavours to make out a case for the Spanish 
Inquisition). 


CHURCH AND STATE 


J.J. Graham, “The Development of the Separation of Church and State in 
the United States of America’”—Records of the American Catholic Society 
of Philadelphia, L (1939), 81-87; LI (1940), 1-64 (to be continued). 


A CONSULTATIONS 


Testamentary directions regarding cremation (p. 59: J. J. Nevin) 
Custody of Tabernacle (p. 72: J. Carroll) 
Parochus proprius for mixed marriages (p. 127: J. J. Nevin) 
—The Australasian Catholic Record, XVIII (1941) 


Assurance of death (p. 542) 
Statues in churches (p. 542) 
Ceremonies in conditional baptism (p. 544) 
Prayers with the parish notices after the Gospel (p. 550) 
Reception of a body in church (p. 551) 
Confessions in aeroplanes (p. 552) 
E. J. Mahoney—The Clergy Review, XX (1940) 


Vacations of pastors (p. 278) 
Publications of the banns (p. 279) 
The authentica of relics (p. 338) 
The blessing of a temporary missionary chapel (p. 344) 
Assisting at mass in the parish church (p. 463: C. Bastnagel) 
Temporal limitation of a valid use of dispensation (p. 525) 
Sponsors for orphanage babies (p. 533: E. S. Schwegler) 
How long a “Holy Hour’? (p. 547) 
Force of a custom limiting a third sister in the chapter of the Sisters of 
Mercy (p. 548) 
Holy communion for the sick without fasting (p. 550) 
Status of religious books without an Imprimatur (p. 550) 
—The Ecclesiastical Review, CIV (1941) 
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The impediment of age (p. 42) 
Invalid marriage because of ligamen (p. 63) 
Catholic schools and the duties of parents (p. 147) 
—The Ecclesiastical Review, CV (1941) 


Bination when other priests are available (p. 639) 
Titles of exclaustrated religious to suffrages (p. 641) 
Stipend for High Requiem mass (p. 642) 
Indulgences at a priest’s first mass (p. 642) 
Betrothal and diriment marriage impediments (p. 642) 
Marriage outside the bride’s parish (p.745) 
Difference between Homilia and Explanatio (p. 747) 
Are two funeral services allowed? (p. 748) 
Essential absolution formula in case of necessity (p. 749) 
Catholics and membership in fraternal lodges (p. 750; 944) 
Does invincible ignorance excuse apostacy? (p. 841) 
Requiem masses in Lent (p. 844) 
Destruction of misshapen and undeveloped infants (p. 845) 
Restitution by religious for violation of vow of poverty (p. 937) 
Where should mixed marriages be witnessed? (p. 938) 
Participation by priest in non-catholic funeral (p. 940) 
Should a strict record be kept of sick calls? (p. 941) 
Application of the bination mass (p. 941) 
May a catholic nurse summon a schismatie priest for a dying BCs 
(p. 942) 
Censure for marriage before a non-catholic minister (p. 1040) 
May a priest hold an office in a catholic lay-organization? (p. 1040) 
Concerning Mass wine (p. 1041) 
Fornication coupled with use of contraceptives; fetus animatus and inanimatus 
(p. 1182) 
Regular priests and the application of bination mass (p. 1134) 
Accident during consecration of a portable altar (p. 1135) 
—The Homiletic and Pastoral Review, XLI (1941) 


Penalty for co-operation in abortion (p. 575: J. McCarthy) 
Selection of a confessor by an exempt religious in itinere. 
Dispensation in banns of marriage. Letters of freedom in mixed marriages 
(p. 577-582: M. J. Fallon) 
—The Irish Ecclesiastical Record, 5, LVI (1940) 


Marriage under birth-control conditions (p. 71-76; 348-356: J. McCarthy) 

Domicile of wife who becomes insane (p. 79-84: M. J. Fallon) 

Conditional Extreme Unction; 

Obligation to pay royalties; 

Obligations of a guarantor and of the executor of verbally declared last will 
(p. 263-269: J. McCarthy) 

Obligation of residence concerning parish priests. 

Armagh statutes and the ecclesia funeris (p. 270-275: M. J. Fallon) 
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Interpretation of can. 1097 § 2; 
Will to be made by religious (p. 358-361: M. J. Fallon) 
—The Irish Ecclesiastical Record, 5, LVII (1941) 


Eheschliessung zwischen getauften Akatholiken (Marriage between baptized 
non-catholics) 
Eheschliessung zwischen Getauften und Ungetauften (Marriage between bap- 
tized and not baptized persons) 
Prof. Wehr—Pastor Bonus, LI (1940), 150-155 


Maitresse des novices et confesseur (Mistress of novices and confessor—p. 63) 

Donation personnelle 4 un religieux (Personal gift to a religious—p. 68) 

Renonciation au droit de capitulaire (Renunciation of the right to partake in 
the chapter of women religious—p. 69) 

Rénovation des voeux en dehors du couvent (Renewal of vows outside the 
monastery—p. 71) 

Confession occasionnelle au parloir (Confession of a woman religious in the 
parlor—p. 72) 

Reddition des comptes (Accountancy in case of fusion of two religious houses 
=p 73) 

Examen canonique (Examination before perpetual vows—p. 74) 

—Revue des Communautés Religieuses, XVI (1940) 


PuHILosopHy or LAw 


“Fuller vy. the American Legal Realists: An Intervention (A review of ‘ The 
Law in Quest of Itself’, by Lon L. Fuller, Professor of Law, Harvard Law 
School, Chicago: The Foundation Press, Inc., 1940. Delivered as Rosenthal 
Lectures at Northwestern University in 1940) ”—The Yale Law Journal, L 
(March 1941), 827. 

In this article Myres S. McDougal, Professor of Law, Yale Law School, 
takes issue with the condemnation of American realists by Fuller. He thinks 
Fuller vague and confused, full of ambiguities, dedicated to redefining law as a 
diaphanous confusion of 7s and ought. For Professor Fuller is and ought are 
not separable; value and being are not two separate things, but two aspects 
of an integral reality. Natural law, if temporarily eclipsed by bad law, has 
a goodness which gives it a kind of reality that is never wholly nullified. 

Professor Fuller seeks the prototypes of American legal realists in Hobbes, 
Austin, Kelsen, etc., who eliminated the normative order, and then were obliged 
to seek some test, as in the sovereign, which should be determinative of a rule 
as being law. The criterion of the American legal realist is “the behavior 
pattern of judges”; not “what judges say” but “what judges do”. 

Professor McDougal says that Professor Fuller has not given a true picture 
of American legal realism. The realists do not deny, he says, that the be- 
havior of judges embodies ethics, conditioned by their cultural milieu, not 
derived from on high. The divorce between the is and ought urged by them, 
is only temporary, solely for the purpose of preventing preferences from 
obscuring a clear understanding of the ways and means for securing such pre- 
ferences. They seek to make the future 7s an ought for its time. 

He says that doctrinal purification is not enough, as the restatement folly 
of the last two decades demonstrates, for achieving the reforms desired. A 
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social analysis of means and ends, a functional approach is needed. The 
judicial institution must be implemented by innumerable administrative 
boards, with staffs trained in the proper skills for exercising all of the vast 
powers which our democratic form of government makes available for us. 
The great tragedy is that the research and educational institutions for the 
effective exploitation of such an approach have never been forthcoming. 


JURISPRUDENCE 


“Substance and Procedure”, by Albert Kocourek—Fordham Law Review, 
X (May 1941), 157. Conclusions drawn by the author: 1—The pairs of terms, 
Substantive Law and Adjective Law, and Substance and Procedure, are not 
equivalent. The first pair of terms is useful in a classification of the law. 
The second pair is limited to a determination of the rights ef the parties in 
litigation. 2—The terms used are not etymologically satisfactory in either 
pair of terms. The suggestion is offered that for Substance and Procedure 
there be employed the terms telic (i. e., the “what” or object) and tnstru- 
mental (the means or method). 3—The term “instrumental” is not limited 
to rights (jural relations) but includes jural facts, jural events, and jural 
conditions arising in litigation. 4—The question of the distinction of what is 
“telic”” and what is “instrumental” does not essentially arise in the law of a 
single jurisdiction, in constitutional law, or under the federal system. It 
arises only where two distinct and constitutionally unrelated systems of law 
are involved and where a reference is made by one to the law of the other 
in litigation. 5—The modern theory of unique territorial origin of rights was 
a simplification of the earlier personal theory of rights. It is suggested that 
both theories which are alike in substance may be replaced by a theory of 
territorial recognition of mghts. Such a theory would greatly simplify the 
difficult field of so-called conflict of laws and incidentally would remove the 
problem under discussion as a practical issue. 6—There is a clear logical 
distinction between “substance and procedure”. There is no “ twilight 
zone” which involves the distinction or affects its conceptual clarity. There 
are however applications which raise questions of policy. The latter problems 
have a different logical nature. 7—English and American courts have, in the 
main, applied the distinction with remarkable logical consistency. 


“Roman Interpretatio and Anglo-American Interpretation and Construc- 
tion”, by A. Arthur Schiller—Virginta Law Review, XXVII (April 1941), 
733-768. For two centuries following the XII Tables, interpretation was in 
the hands of the Roman pontiffs whose duty was to guard the law. Roman 
sources do not clearly distinguish interpretation from growth by analogy, 
which, however, they recognize. The latter involves the application of prin- 
ciples of the law to cases analogous to those implied in the principles. In 
the classical period, the pretor became more and more an instrumentality in 
the expansion of the law. Through the activity of the jurists of the classical 
period, the tus civile, came into existence, the great body of interpreted law 
as opposed to enacted law. Authentic interpretation appears with the Prin- 
cipate through the constitutiones of the Emperor interpreting enactments 
of the Senate, as well as the legislation of Republican times and the estab- 
lished tus civile. By a constitution of Constantine interpretatio, now regarded 
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as intermediary between law and equity, was reserved to the Emperor. 
Thence came a gradual mingling of interpretation and legislation. Justinian 
declared the Emperor to be the sole legislator as well as the sole interpreter. 
Medievalists accepted this view and applied it to the sovereign, declaring that 
all subordinate agents interpret and apply the law only by delegated power. 
This view prevailed in Europe well into the eighteenth century. 

Anglo-American law accepts interpretation in the narrow sense, correspond- 
ing in some degree to the Roman interpretatio wuris, i. e., a declaration of 
the meaning of the statute, the will, or other written instrument. It includes 
the drawing of conclusions respecting subjects beyond the expression of the 
text from elements in the text. Two elements are involved in the search for 
the meaning: the meaning of the words and the intention of the writer. 
There is no agreement as to which is primary. There is no indication that 
the classical jurists gave preeminence to voluntas over verba, though in the 
second century, Hellenic rhetoric by introducing aequitas and the logical 
structure, did bring about a fusion of the grammatical and logical method 
of interpretation. 

Canons of construction play a greater part in Anglo-American law than 
in modern European law, though in its beginnings English law paid little 
attention to them, and each case was decided on its merits. The regulae 
of the classical jurists were canons of construction drawn out of common 
elements in the pontifical and juristic responsa. These became important in 
the post-classical period of declining juristic thought. 


INTERNATIONAL LAW 


“Neutrality and the European War 1939-1940,” by Josef L. Kunz—Michigan 
Law Review, XXXIX (March 1941), 719-754. Decisions and treaties show 
that classic neutrality still exists in the law and practice of states. Even 
prior to 1931, the system of “ collective security ” established by the Covenant 
of the League of Nations, according to the word of Prime Minister Baldwin, 
had never been a reality. If it had, as particular international law, it would 
have been if not an abolition, at least a far-reaching modification of “ classic ” 
neutrality. Violations of this neutrality may give rise to new norms of law, 
but it is the consent of the majority of states which alone can bring into 
being new norms of general international law. 

The special status of “ non-belligerency””’ is a purely political creation with 
no foundation in law. The theories that would justify it in law are un- 
tenable, Eagleton’s theory, that there is no duty of impartiality; Quincy 
Wright’s theory of the “supporting state”; P. E. Corbett’s politically more 
realistic theory of a tendency toward the helpful neutrality of earlier ages. 
But there is not even a tendency towards non-belligerency even from a 
social or political point of view. For the consent of the majority of states 
can not be shown; each state admits it for itself and its friends, but not for 
its enemies; and it is not open to all, but only to powerful states. 


CoNSTITUTIONAL Law 


“Freedom of Religious Worship”, by Thomas H. Skemp—Marquette Law 
Review, XXV (December 1940), 19-22. Courts have held in construing the 
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Fourteenth Amendment that it includes the liberties guaranteed by the First 
Amendment, and that therefore no state or local unit has the power to make 
law establishing religion or preventing the free exercise of it. Not until 1925, 
in the Oregon School Law Case, did the question come before the Supreme 
Court of the United States. Two questions were involved in that case: the 
natural right of the parents and the limitations of the police power of the 
state. The Supreme Court said that rights guaranteed by the Constitution 
may not be abridged by legislation which has no reasonable relation to some 
purpose within the competence of the state, and that the fundamental theory 
of legislation in the United States excludes any general power of any state to 
standardize its children by forcing them to accept instruction from public 
teachers only. 

In the last October term of the Supreme Court of the United States two 
decisions were handed down involving the Fourteenth Amendment as applied 
to religious freedom. These were the Jehovah Witness Case (Cantwell v. State 
of Connecticut [309 U. S. 626]) and the Flag Salute Case (Minersville School 
District v. Gobitis [310 U. S. 586]). The first arose out of a statute of Con- 
necticut prohibiting persons from making solicitations for any religious cause 
unless the cause had the approval of the Secretary of Public Welfare. He 
could determine whether it was religious and a bona fide object of charity or 
philanthropy. Penalty for violation was fine or imprisonment. Appellants 
were members of the sect of Jehovah’s Witnesses. They made a house to 
house canvas in New Haven without the required license. The Supreme Court 
of Connecticut in sustaining their conviction, held that the state law in 
question did not amount to an improper restraint on the exercise of religion 
within the meaning of the Constitution, but was merely a safeguard against 
fraud in the guise of religion. Reversed by the Supreme Court of the United 
States. The vice of the statute was said to lie in requiring the application 
to the Secretary of Public Welfare and in empowering him to determine 
whether the cause was religious. This was held a violation of the First and 
the Fourteenth Amendments. Even though there was evident judicial restraint 
upon the Secretary in the exercise of this power of determination, the statute 
was as obnoxious as if the restraint had been merely administrative. 

In the second case, two children affiliated with the same sect had refused 
to join in a ceremony required by the law of Pennsylvania of teachers and 
pupils in the free public schools of the state: a salute to the flag and the 
pledge of allegiance to the Republic. The parents sought to enjoin the au- 
thorities from demanding participation of their children and were given relief 
in the courts of Pennsylvania. Reversed by the Supreme Court of the United 
States, inasmuch as the statute was not an offense against the Fourteenth 
Amendment. The majority held that it is the province of the State and 
local boards to determine appropriate means to instill in the minds of children 
in its schools “a cohesive sentiment ”, in other words, a sense of nationalism, 
and that where there is a conflict between religious convictions and the 
political concern of society, the citizen is not absolved from the discharge of 
his political responsibilities. 

In the same case, as to the right of judicial review, the Supreme Court of 
the United States, in the majority view, held that 1) the court room is no 
place for debate on educational systems; 2) in promoting educational policy 
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such as nationalism, the state legislature and the ‘school boards determine 
the appropriate means; 3) the legislature as well as the courts is committed 
to the duty of protecting liberty; and 4) the courts should not decide the 
wisdom of the use of the legislature’s authority. Mr. Justice Stone disagreed 
and held that the right of judicial review, as the protection of small 
minorities, should not be deserted where political authority was affected. 
He also disagreed on the main decision. 

(Both cases reviewed in Case Notes of the Southern California Law Review, 
XIV [November 1940], 56-58, 73-78). 

(For discussion of second case, cf. The Jurist, I [1941], 31-38). 


“Freedom of Assembly”, by Albert C. Heller—Marquette Law Review, 
XXV (December 1940), 1-7. Considers first Davis v. Commonwealth of 
Massachusetts (167 U.S. 43). In that case (1897), the Supreme Court of the 
United States sustained as valid and constitutional an ordinance under which 
a preacher was convicted of holding a meeting on Boston Common without 
having first obtained a permit from the Boston authorities. Quoting from 
the lower court, whose decision it confirmed, it said: “For the legislature 
absolutely or conditionally to forbid public speaking in a highway or public 
park is no more an infringement on the rights of a member of the public 
than for the owner of a private house to forbid it in his house.” This is the 
language of Oliver Wendell Holmes, Justice at that time of the Supreme 
Court of Massachusetts. 


In the more recent case of Hague v. Committee for Industrial Organization 
(307 U. S. 496), an ordinance of Jersey City had required that a permit be 
obtained from the municipal authorities for the holding of any public as- 
sembly. The ordinance could be used to prevent, in the terms of the ordin- 
ance itself, a disorderly assemblage, disturbance or riot. Attacking the 
ordinance as unconstitutional, the CIO and certain members, who had been 
repeatedly refused a permit, brought a bill in equity to redress the deprivation 
of its, and their own, Constitutional rights. The Supreme Court of the 
United States, in its majority opinion, distinguished this case from the 
previously noted one. The Boston ordinance was said to have been a general 
ordinance, requiring permits for other activities which are clearly under 
municipal authority, such as vending and the use of firearms in parks. A 
startling contrast appears in the language: “ Wherever the title of streets and 
parks may rest, they have immemorially been held im trust for the use of 
the public and time out of mind have been used for the purpose of assembly, 
communicating thoughts between citizens and discussing public questions. 
Such use of the streets and public places has, from ancient times, been a part 
of the privileges, immunities, rights and liberties of citizens” (italics by the 
author). This language of Mr. Justice Roberts is not based on the due process 
clause but on the Fourteenth Amendment. The due process clause was not 
within competence of the federal district court, which should have restricted 
itself to a consideration of the privileges and immunities of citizens in relation 
to the federal government, such as those arising out of the Wagner Act. 


In De Jonge v. Oregon (229 U. 8. 353 [1937]), the Supreme Court of the 
United States held void an Oregon statute which forbade a meeting under 
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the auspices of those who advocate violent overthrow of industry or gov- 
ernment, no matter what is discussed at the meeting or who calls it. Void 
under due process clause. Aliens as well as citizens are given the protection 
of the Fourteenth Amendment as to free assembly. To prevent such as- 
sembly, intention to accomplish thereby a violent act must be almost direct. 
Restrictions are, however, justified “in a- reasonable apprehension of danger 
to organized government ”. 


Public Procession—Approved, Boston University Law Review, XXI (June 
1941), 540. Case: Coz et al. v. State of New Hampshire (61 S. Ct. 762). A 
statute of the State of New Hampshire (P. L., Chap. 145, §§3, 4, 5) pro- 
hibited theatrical or dramatic presentations, as well as parades and proces- 
sions upon any public street or way, and public meetings on ground abutting 
on such street or way, without a special license from the selectmen of the 
Town or from the licensing committee for cities. On July 8, 1939, eighty- 
three members of the sect of Jehovah’s Witnesses marched in single file on 
the streets of the business district of Manchester, many with banners, and 
without a license. Traffic was impeded but there was no breach of the 
peace. The appellants said that each parader was an ordained minister. 
The purpose of the parade was to disseminate information. The parade was 
further one of the methods of worship. They attacked the statute as depriv- 
ing them of the rights of freedom of worship, speech, press, and assembly. 

The court said that the act involved was a parade. The Constitution of 
New Hampshire limits freedom of worship by the demands of public peace 
and the rights of others to freedom of religious worship. The use of the 
highway is subject to public control. The public has no vested rights therein 
and any reasonable measure of restriction is proper. Use by public is viattc. 
The right of highway travel is not inherent in the right of free speech. The 
statute does not affect the dispensing of views while parading. It affects 
directly the parading. 


“Freedom of Speech and of the Press” — University of Cincinnati Law 
Review, XV (January 1941), 106. Discusses Ford Motor Company’s appeal 
to Circuit Court of Appeals against decision of National Labor Relations 
Board, ordering Ford to cease circulating literature among employees, criticiz- 
ing unions and labor movements and advising his employees of his views 
regarding the wisdom of joining such organizations (cf. National Labor Rela- 
tions Board v. Ford Motor Co., 114 F. [2d] 905 [C. C. A. 6th, 1940]). The 
essence of freedom of speech is that there should be no previous restraint of 
publication of thoughts, statements, or opinion. Publication to be punished 
post factum, not before the act. Cease and desist orders of the National 
Labor Relations Board are similar to injunction and are therefore a previous 
restraint. Exceptions: war, where there is a tendency to undermine morale 
of armed forces; where public peace is concerned (under state police power 
statutes) ; where public morality is involved, as in the suppression of licentious 
matter and of lottery advertisements. 


“Current Constitutional Law Decisions of the United States Supreme 
Court ”, Charles E. Carpenter, Professor of Law, The University of Southern 
California—Southern California Law Review, XIV (November 1940), 56. 
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Discusses some of the more important decisions of the October term, 1939, 
under headings of Due Process and Equal Protection, Interstate Commerce, 
and Judicial Review of Administrative Determinations. Under the first 
caption, besides the Jehovah’s Witness cases, the writer considers Tigner v. 
Texas (310 U. S. 141, 60 Sup. Ct. 879); Nashville, Chattanooga & St. Louis 
Railway v. Browning (310 U. 8. 362, 60 Sup. Ct. 968); and Delaware River 
Joint Toll Bridge Commission v. Colburn (310 U. S. 419, 60 Sup. Ct. 1039). 
Under the second caption, he discusses the Aper case (Apex Hosiery Company 
v. Leader, 310 U.S. 469, 60 Sup. Ct. 982), in which it was held that the Sherman 
Anti-Trust Act did not apply to labor strikes but only to combinations and 
conspiracies which had the purpose and the effect of controlling the market. 


“For a Free-Market Liberalism ”, “Bottlenecks (Union made Included)”, 
“The Sherman Act v. Labor”, “Labor v. The Sherman Act ”—University of 
Chicago Law Review, VIII (February 1941). “The New Sherman-Clayton- 
Norris-LaGuardia Act”, “And What of the Apex Case Now? ”—University 
of Chicago Law Review, VIII (April 1941). These articles might well be 
considered a symposium on the recent decisions of the United States Supreme 
Court on the question of whether labor unions are monopolies in restraint 
of trade. The first two would serve as economic backdrop for the others 
which deal directly with the decisions of the Court. The former were inspired 
in large measure by Thurman Arnold’s “ The Bottlenecks of Business”. Both 
are in the laissez-faire tradition. The third and fifth are by one author; 
as are the fourth and sixth. Despite the decision in the Apex case, Mr. Arnold 
moved to prosecute restraints by strikes in the Case of United States v. 
Hutcheson, 32 F. Supp. 600 (Mo. 1940), probable jurisdiction noted, 310 U. 8S. 
609 (1940), and argued before the Supreme Court on December 10, 1940; 
61 S. Ct. 463. The last article criticizes the opinion in the latter case because 
it did not rest upon the Sherman Act or at least the Clayton Act, but invoked 
the Norris-LaGuardia Act. Presumably we must wait now, the author thinks, 
for the coming of cases where the Clayton-Norris-LaGuardia Act will provide 
no defenses if we are to obtain a further elucidation of the application of the 
Sherman Act to labor restraints. Such cases would fall into two categories: 
a) cases where the labor restraint is imposed by a strike or boycott with 
violence and b) cases where the labor union combines with non-labor groups. 


“The Application of the Anti-trust Laws to Labor: a New Era”, by Benno 
C. Schmidt—Texas Law Review, XIX (April 1941) 256. Analyzes the Apex 
and Hutcheson cases, with their precedents. Concludes conduct arising out 
of a “labor dispute ” will not violate the anti-trust laws if it can be brought 
within the language of Section 20 of Clayton Act. Elucidation needed as to 
meaning of “labor dispute” and as to scope of Section 20 so far as it legalizes 
the boycott. Conduct within Section 20 would not be immune if not sourced 
in “labor dispute”, v. g., if arising out of combination with employer, or if 
not peaceful and lawful. 


“The Apex Case”, by James M. Landis— Cornell Law Quarterly, XXVI 


(February 1941), 191. An addendum accompanies this article, dealing with 
the Hutcheson decision. Contrasts opinions of Justices Stone and Frankfurter 
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in the Hutcheson decision, saying that the former followed the theory of the 
Apex case in his concurring opinion, while Mr. Justice Frankfurter strikes 
out on a new line of approach, overruling the Duplex case both as it to its 
interpretation of Section 20 of the Clayton Act and its substantive Sherman 
Law doctrine, placing the onus of the interpretation on Congress through 
the Norris-LaGuardia Act by interpreting-the injunction prohibitions of that 
act to forbid also criminal prosecution. Question of the legality of acts 
still remains and this must be determined by the criteria in the Apex decision. 


“A New Federal Charter for Trade Unionism”, by Lehan Kent Tunks— 
Columbia Law Review, XLI (June 1941), 970. Discusses the Apex and 
Hutcheson cases in the light of a charter. The most potent preventive for 
labor’s aims has turned out to be the Sherman Anti-trust Act. Together 
with the Clayton Act and the Norris-LaGuardia Act, it has formed at once 
an uncertain index of forbidden practices and a charter of what organized 
labor may do so far as federal legislation is concerned. The language of the 
Hutcheson decision gives the unmistakable impression of laying a new foun- 
dation for future labor cases under the Sherman Act. 


MaAnrRIAGE 


“Enforceability of Antenuptial Contracts in Mixed Marriages ”—Notes, 
The Yale Law Journal, L (May, 1941), 1286. 

A discussion of the legal value of the written cauttones. Commentator shows 
unusual familiarity with sources of canonical principles. He criticizes courts 
for invoking jurisdictional and procedural limitations in refusing to enforce 
these agreements, because this raises the tacit presumption that antenuptial 
contracts possess an enforceable legal status. He refers to the opinion of the 
Dean of the Catholic University of America Law School, which maintains this 
very point. He thinks that as a matter of general policy, it would seem pre- 
ferable for courts unequivocally to refuse enforcement. 

As between the parties, specific performance would be barred by the im- 
possibility of enforcement. Recalcitrants might conceivably be compelled to 
have children baptized or enrolled in Sunday or parochial schools. But the 
non-Catholic parent could scarcely be prevented from expressing his personal 
views in family conversations or from nullifying formal church and school 
training by contrary private instruction. On the legal side, only nominal 
damages would be available for the violation of the contract, since neither 
diminution of church status nor mental anguish is measurable in pecuniary 
terms. 

As to custody, as between the parties in case of divorce, the implied award 
in the antenuptial contract would not prevent the court from making an in- 
dependent decision between the parents on the basis of financial, affectional 
and psychological factors. In the case of the death of the Catholic party, few 
courts would give the relatives of the deceased spouse preferential rights of 
custody based on the antenuptial agreement; and the attempt to derive from 
the latter a testamentary right of co-guardianship for these relatives assumes 
an unwarranted analogy between a parent’s interest in children and ordinary 
property rights. When both parents are dead, dissimilarity of religious views 
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between guardians is not ordinarily a decisive factor in appointment of 
guardian, except in New York and Missouri. The determinative factor, from 
a psychological point of view, should be the actual religious environment of 
the child’s former home. 

American doctrine of religious freedom would seem to indicate as a matter 
of policy the voidability of the antenuptial agreement. Either on this ground 
{which seems to be the commentator’s own original view, since he quotes no 
authority for it] or because of procedural impediments, it is likely that 
American courts will refuse to enforce them. 

“Tt would appear more consonant with American traditions,” he says, “to 
abandon the contractual procedure and return to the Church’s older policy of 
asking the prospective spouses in mixed marriages merely for personal promises, 
admittedly enforceable only at the tribunal of conscience”’ He thinks that 
this is all that is demanded by Rescript of the Holy Office of 1932 (AAS, XXIV 
[1932] 15), since that involved only “ affirmatively antagonistic” law systems 
and not “neutral” systems, such as that of the United States. For this view 
he cites Bouscaren, I, 506; and the Letter of Pope Pius XI in The Irish Ecclesi- 
astical Review, XL (1932), 409. 

He is guilty of inaccuracy in stating that Catholics who participate in non- 
Catholic nuptial ceremonies are considered to have professed heresies. They 
are suspect of heresy if the marriage occurred before a minister of a non- 
Catholic sect; but not if it occurred before a civil magistrate. He misquotes 
the canon that imposes this penalty, citing it as Canon 2314 instead of Canon 
2319. Another inaccuracy is found in his footnote on the power to dispense 
from marriage impediments. The matter is so confused that it is difficult to 
analyze all the inaccuracies. He asserts that bishops, vicars general and pro- 
of damages. The basis of the action was that the husband has absolute 
vincials of religious orders can dispense from the impedient impediment of 
mixed religion but only the Holy See, from the diriment impediment of dis- 
parity of worship. As a matter of fact both are reserved to the Holy See in 
virtue of the Canon, 1040, which he cites, or:to those delegated by the Holy 
See. Bishops dispense from both impediments but only in virtue of delega- 
tion from the Holy See. He gives the example of marriage with a Jew as 
being reserved, but that is only because the Holy See has not included that 
case in the delegation to dispense for marriage with an unbaptized ‘Gentile. 


“Consortium Damages in Massachusetts”, by John E. Hannigan—Boston 
University Law Review, XXI (June 1941), 452. In 1827, Packer, Chief Justice 
of Massachusetts said: “The wife is still a feme covert”. Baron and Feme 
remained the index title of the Law Reports until 1825, when it gave way to 
Husband and Wife in the third volume of Pickering’s Reports. Consortium 
arose without ceremony from the law courts as a consequence of the nuptial 
ceremony; it was important only to the man. It had no protective meaning 
for the woman. It could be destroyed by a third person through adultery 
with the wife, or by acquiescent enticement or abduction of the woman. It 
was the other man’s part in the conversation with her that was criminal. 
Only compensatory damages were theoretically allowed. The value of an 
adulterous wife to a faithful husband could not be high but sometimes it 
was rated high. The inconstant wife was found allied often with her betrayed 
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husband against her lover now called on for payment in cash. It was not 
necessary that the husband should know of the trespass during the wife’s 
lifetime or that they should have been actually living together as husband 
and wife. The action was trespass but there was no necessary presumption 
power over the person and property of the wife, a power she did not have 
over him; and even an emancipated modern English wife has no action for 
criminal conversation of another woman with her husband. 

Consortium could be impaired as well as destroyed; the former by tem- 
porary wrongful imprisonment of the wife against her will, for which she 
had an action of trespass vi et armis, controlled of course by her husand, 
and he had trespass on the case per quod consortium amisit. He had to 
prove actual and material loss from the lack of her society and service. 
Assimilated to imprisonment was a “very enormous” assault and battery, 
such as disabled her for a time, as in a railroad accident. Moral trespass, 
emotional shock or lost affections were not included in the cause of action. 

A case proving rape but no loss as to domestic duties was first decided 
against the husband but six and a half years later a new trial was granted 
because loss of consortium was held to be implied in the corruption of 
the wife’s body. 

More than thirty years of experimentation took place in Massachusetts 
before married women attained perfect legal equality before common law 
courts. The movement began in 1842 and a radical step was taken in 1855 
when she was given the right to sue and be sued on account of her sole 
trade conducted on her own responsibility both in the field of contract and 
tort. In 1874 a presumption was recognized that work outside the domestic 
circle was on separate account. Enactments also were made in her favor 
in 1874, among others: her property was her own; she could make contracts; 
she could work on her own account; neither she nor her property was liable 
for the debts of the husband. 

Thirty years of judicial trial and error followed. No statute explicitly 
granted the wife the right to full damages for her own suffering, disability and 
loss caused by the battery or negligence or slander of another, or gave her 
the right to sue another woman for criminal conversation. No statute ex- 
pressly modified the right of the husband to damages for medical expenses 
resulting from her injury or cut down his consortium damages. After 1855 
the courts gave separate and independent action to the wife for her suffering 
and disability but the husband retained his right of action unimpaired for 
expenses and loss of consortium; juries usually gave the husband one-third or 
one-fourth the amount of the wife’s damages. 

In 1884, a defendant challenged the right of the wife to recover damages 
for her disability on the ground that her earnings belonged to the husband. 
Defense was denied by the court.. A similar defense was admitted in a lower 
court in 1895 but the trial judge was held wrong. In 1897, a defendant ques- 
tioned the right of the husband to recover for loss of consortium and argued 
that the damages obtained by both should not exceed single damages avail- 
able to the wife if she were unmarried. “Services” and “assistance ” were 
excluded in the ruling of the judge but not consortium. This was still recog- 
nized as due the husband. The reviewing court upheld this position. The 
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court noticed but would not determine whether consortium and rights arising 
from it were mutual; it admitted that it was not so at common law, but 
ignored the force of the local statute. 

In 1905 a wife sued another woman for criminal conversation by which 
she had lost the comfort and assistance of her husband. A demurrer was 
sustained in the lower court. The appeal court, however, said that the absolute 
privilege of each to the conjugal society of the other was mutual. Little or 
no consideration was given in the decision to any difference between adultery 
and accidental injury. The court admitted that there was no precedent for 
the decision. It should have said that several previous decisions had indicated 
that the wife’s right was the same as that of the husband, but that this was 
the first time that a wife’s right to bring a criminal conversation case had 
been directly in issue. 

In 1909 a wife sued for loss of consortium due to an accident. Chief 
Justice Knowlton admitted that the rights of husband and wife are mutual, 
but argued that persons whose relations to the injured party are purely 
domestic, and are therefore only indirectly injured, are adequately though 
indirectly compensated when full payment is made to the injured party for 
the impairment of his powers. The reasoning made it inevitable that the 
husband also would lose his right to accident consortium money and this was 
definitely arrived at in 1910 on the basis of Justice Knowlton’s argument. 


“Any More Light on Haddock y. Haddock? (The Problem of Domicil in 
Divorce) ”, by Harold Wright Holt—Michigan Law Review, XX XIX (March 
1941), p. 690. Argues that the progress of legal thought during the last three 
decades and a half may have brought about a modification of the reasoning 
upon which the Supreme Court of the United States based its decision in 
Haddock v. Haddock, 201 U. 8S. 562, 26 S. Ct. 525 (1906). The doctrine of 
“multiple domicil ” as enunciated in Texas v. Florida, 306 U.S. 398, 59 S. Ct. 
563 (1939), and in Worcester County Trust Co. v. Riley, 302 U.S. 
292, 58 S. Ct., 185 (1937), would indicate that each of two states may reason- 
ably be found to be the domicil of one spouse so as to have jurisdiction for 
divorce, provided the other spouse, while not domiciled in the state of divorce, 
is subject to the personal jurisdiction of the divorce court. In Haddock v. 
Haddock, the State of New York challenged a divorce granted to a husband 
domiciled in Connecticut, though the wife was not served personally and did 
not put in an appearance. The State of New York would not give full faith 
and credit to this divorce, when faced with a suit by the wife for support, 
and claimed the right to investigate the question of who was responsible for 
the desertion. In this question, the domicil of the wife was involved, for her 
fault in the matter would have given her the domicil of her husband in 
Connecticut and the latter state would have had jurisdiction over the wife. 
The Supreme Court decision held that the Connecticut decree was not en- 
titled to full faith and credit. Where the wife is libellant, her new domicile 
is dependent upon her justifiable departure even where the respondent husband 
puts in an appearance. But the state of husband’s domicile would seem to 
be able to refuse credit to a divorce granted her only by showing that the 
court issuing had acted unreasonably in considering the wife as domiciled in its 
jurisdiction, Where the husband does not put in an appearance, some sort 
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of implied consent on the part of the husband is needed to give the court 
jurisdiction in his person, after the manner of implied consent to suits for 
damages arising out of vehicular damages by out-of-state travelers. 


“Conditions and Limitations in Restraint of Marriages” by Olin Browder, 
Jr—Michigan Law Review, XX XIX (June 1941), 1288. Provisions in restraint 
of marriage, such as make bequests dependent upon a certain set of circum- 
stances connected with marriage, have been declared illegal almost from the 
beginning and contrary to public policy. Among the Romans, the depleted 
population resulting from the civil wars is alleged to have been the occasion 
of the rise of this concept. Others say it was disqualified as a subterfuge to 
escape the Roman rule against the disherison of heirs. Imported into the 
English law, but the nature of the public interest to be served has been tacitly 
assumed or ignored by the English courts. In one case, it was asserted that 
marriage, an institution of God, was not to be interfered with by man, and 
that licentiousness would result from an uninhibited use of these conditions. 
In this country, freedom of choice is the element needing protection, accord- 
ing to the judicial view. Author argues that when limitations are stricken 
out, even then gift should be interpreted in the light of what the testator 
would have wished had he known that his restraining limitations were illegal. 


ScHOOLS 


“Catholic Schools and Public Money ”—Notes, The Yale Law Journal, L 
(March, 1941), 917. 

A discussion of the Catholic position on aid to parochial schools and the 
State obstacles to it. Based on a decision in Vincennes (State ex rel. Johnson 
v. Boyd, 28 N.E. [2nd] 256 [Ind. Sup. Ct. 1940]). The case involved payment 
by the municipality of the salaries of Catholic instructors in return for con- 
tinued operation of the schools by the church. Suit was based on The Con- 
stitution of Indiana, Art. I, §6, which provides: “ No money shall be drawn 
from the treasury, for the benefit of any religious or theological institution.” 
Payment was sustained without dissent. 

Present discussion adverts to a similar decision in North Dakota (Gerhardt 
v. Heid, 66 N. Dak. 444, 267 N.W. 127 [1936]) ; but states that there the only 
issue was the employment of nuns in religious garb by the public school board. 
Arrangements closely analagous have been rejected in decisions in Nebraska, 
Pennsylvania, Iowa, Kentucky, Massachusetts, Kansas, South Dakota, and 
Nevada. Yet in 1937, 340 arrangements were in effect permitting public 
support of Catholic schools despite constitutional provisions to the contrary. 
Such provisions exist in forty-six States, in thirty-seven by explicit reference 
to sectarian institutions; but there is no such prohibition in the Federal Con- 
stitution, though Grant suggested it in his message to Congress in 1875 and 
Blaine introduced a bill. The Supreme Court of the United States (281 US. 
370 [1930], affirming 168 La. 1030, 123 So. 664 [1929] ) sustained a Louisiana 
interpretation that books and transportation are gifts to the pupil and not to 
the school; and (175 U.S. 291 [1899] ) in the only other case where State aid 
was squarely before it, found a Catholic-owned and operated hospital in the 
District of Columbia non-sectarian on the ground that a corporation can not 
belong to a religious sect. 
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Seeking for an explanation of what the commentator believes an indirect 
violation of State constitutional law, he finds several: absence of adversary 
parties in predominantly Catholic districts; a tendency of the courts to escape 
an unwanted conclusion by refusing to view the situation realistically; an 
adroit manipulation of fictions by attorneys for the church; laches on the part 
of the non-Catholic population; the limitations on mandamus as to discre- 
tionary acts of School Boards. 

“The chaotic condition of legal theory on the Catholic school question ”, he 
writes, “reflects the confused social and political issues which underlie it. The 
picture is one of concrete and explicit expression of public policy in a re- 
latively comprehensive area—the state constitution—subjected to an unre- 
mitting legal and political opposition at the hands of a well organized and 
powerful minority group. The natural judicial tendency to abjure contro- 
versial political issues favors the status quo when challenge is offered to an 
allegedly illegal arrangement. When the issue is squarely joined the law is 
clear that the public support of Catholic education in most of its forms is 
illegal, but the direction taken by the Indiana and North Dakota decisions 
may be significant for the future. The possibility of change appears even 
less contingent when the textbook and transportation cases are compassed. 

“The advent of actual religious tolerance in wide areas of the United States 
has, moreover, created a receptive audience for Catholic petitions to share the 
public fund to which Catholics as taxpayers must contribute. Catholic ex- 
penditures for education save millions of dollars annually for the public purse. 
The Federal Constitution may guarantee freedom of religion from govern- 
ment control, but the Catholic must pay an enormous bounty to protect his 
children from the secular influence of the public school. The Catholic case is 
not an unsubstantial one. Far short of bigotry, however, it is possible to 
formulate a concrete program of objection to any extensive reduction of the 
century-old intersectarian compromise. Non-Catholics are grateful for the 
savings volunteered to the state through Catholic finance of Catholic schools, 
but the favor is one unasked, indeed unwanted. Nor can the state con- 
scientiously release its funds to agencies over whose fundamental policy it 
may not exercise control. Acceptance of the principle implied in the Catholic 
demand, moreover, entails a willingness to support with public funds the 
separate schools of any legitimate religious, social, or even political group. 
In a society already harassed by growing religious segregation and social and 
ideological stratifications, that prospect is not an inviting one. The tendency 
of minority cultures is exemplified in recent fondness for anti-democratic 
notions among some groups of the Catholic clergy, as Catholics themselves 
point out; the state can ill afford to level off barriers which hold such dangers 
in check. Lavssez-faire in the realm of religion has been the key to a success- 
ful American solution of the church-state problem. Entrance of the state upon 
a program of religious subsidy, however benign, reawakens the slumbering 
forces of intolerance and hate and invites them to a contest for public 
support. . .” 

“The Bertrand Russell Case Again. Portrait of a Realist, New Style”, by 


Walter B. Kennedy—Fordham Law Review, X (May 1941). The article is 
inspired by “Trial by Ordeal, New Style”, by Walton H. Hamilton, Yale 
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Law Journal, L (1941), 778. Professor Hamilton is Southmayd Professor of 
Law at Yale Law School. His article was a criticism of the action of Justice 
John E. McGeehan, of the New York Supreme Court, for the latter’s revo- 
cation of the appointment of Bertrand Russell as Professor of Philosophy 
in the College of the City of New York. Professor Kennedy gathers that 
this criticism by implication touched the judicial associates of Justice McGeehan 
in the Appellate Division and the Court of Appeals of New York, who 
participated without dissent in the various stages of the case. 

Professor Kennedy says that the article of Professor Hamilton provides 
a typical example of Legal Realism in action: the almost complete abandon- 
ment of legal principles, the futility of judicial “ mind-reading ”, and the fail- 
ings of the functional approach and fact-finding as substitutes for traditional 
law. He says that the article discloses no evidence of adequate or original 
research inasmuch as only three out of a total of sixteen footnotes are given 
over to original legal research of primary authorities and in four of the six 
cases cited in the three footnotes, there is prefixed “see” or “cf.”, an indi- 
cation that the cases are not squarely in point. He relates that the article is 
distressed by the court’s alleged departure from the finest traditions of law 
and equity, by its failure to follow the doctrine of stare decisis, and by the 
ruthless puncturing of the precious “principles” of our six-century old 
heritage of classical doctrine. However, it is pointed out that the objectives 
of Professor Hamilton were not the same before the Russell case. Principles 
and legal landmarks were previously no obstacle to him. He scolded the 
“vitualists ’’ who see “a case only in terms of a single rule of law”. He was 
the champion vigorously defending the fluidity of law in the making, glory- 
ing in the fact that a judge can, and should, recognize that “the law, a 
creature of communal authorship, is remade by the folk.” 


“The Bertrand Russell Case Again. Professor Hamilton’s Law”, by William 
R. White, Jr—Fordham Law Review, X (May 1941), 205. Professor Hamilton 
set out to show that Justice McGeehan committed “every error that oppor- 
tunity presented”. He himself reveals serious deficiencies in his own research 
in four fields, law, philosophic ethics, psychology and logic, and possibly 
history. Here only the legal errors are considered. Professor Hamilton 
alleges that Mrs. Kay, the petitioner, had no “legal interest” in the matter, 
as she was not aggrieved by the decision of the Board of Higher Education. 
He assumes that she acted as “ taxpayer ” (though he criticizes the court’s 
opinion for its “vagueness” on this point), and as such had no “legal 
interest ”. On the contrary, the court understood it not as a “ taxpayer’s 
suit” but as what it was intended to be, a proceeding under the New York 
Civil Practice Act, Article 78. Therefore, the authorities on taxpayer’s suits, 
even if correctly used by Professor Hamilton, would be beside the point. 
Article 78 of the Civil Practice Act is intended to substitute for the old writs 
of mandamus, certiorari, and prohibition. To bring a writ of mandamus to 
compel public officers to do their duty, it was required merely that the peti- 
tioner be a “citizen” of the State of New York, as Mrs. Kay was. This 
is clear from Matter of Anderson v. Rice, 277 N. Y. 271, 14 N. E. (2nd) 65 
(1938), which also justifies the inference that if a person is illegally appointed 
to Civil Service and his removal will not disrupt the staff involved, the 
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applicant may be ordered removed. Russell’s appointment was to take place 
in the future ; it was not disruptive of organization; and its legality was in issue. 

Second, the legality of the appointment was in issue because of Russell’s 
views. The court argued that an alien could not be appointed and Russell 
could not become a citizen. Considering his communism and his view that 
the Constitution is a “paralyzing influence”, the court seems to be correct. 
As to the discretion of the Board of High Education there are sufficiently 
sound arguments that Section 550 of the New York Education Law is obli- 
gatory on it. 

Third, Professor Hamilton, while clamoring for formalistic procedure on 
the part of the court, criticizes the court for its formalism in insisting on 
an examination for Professor Russell. He does not question the court’s law 
but rather its following the law’s illiberal mandate. In reply one need re- 
mark that amendments to statutes are made in the legislature and not on 
the bench. 

Fourth, Professor Hamilton says that there is no legal basis for excluding 
Professor Russell on the ground of his moral principles because the latter do 
not cause another to do wrong and the law does not recognize the tendency 
of one’s ideas to influence another’s action. On the contrary, naturalization 
was refused to a pacifist even though she was an elderly woman lecturer, a 
schoolman was ousted for adultery, it is a slander to accuse a teacher of 
immorality, and the Senate covenants with other powers that propaganda shall 
not be disseminated. 

Fifth, the procedure of the court was not erroneous, specifically in the 
matters criticized by Professor Hamilton: a—the amendment of the petition 
was permitted but without objection by the attorney for the respondent and 
in accord with the Civil Practice Act, § 1294; b—the court reserved its decision 
on the motion to dismiss; c—but with an opportunity given to the attorney 
for respondent to secure time to answer on the merits; d—the books of 
Professor Russell were properly accepted by the court to enable it to pass on 
the sufficiency of the petition and to determine the nature of the final order, 
should the motion to dismiss be denied; e—final order was properly given 
under § 1295 because of the default of the attorney for respondent as to 
securing time to answer on merits. 


“ Duties and Liabilities of Teachers ”—Umiversity of Cincinnati Law Review, 
XV (January 1941), 111. Teacher was held not proximate cause of injury to 
pupils from hurled milk bottle in his absence from room, though he placed 
no one in charge, knew of previous assaults on the plaintiff, furnished milk 
to the pupils and allowed them to retain the bottles (cf. Guyton v. Rhodes, 
65 Ohio App. 163, 29 N. EH. [2nd] 440 [1940]). Law is settled that a teacher 
ig civilly liable for an assault upon a pupil, or for the effects of unreason- 
able corporal punishment. Where a pupil was injured when pushed or thrown 
from an exterior stairway by another pupil during dismissal, the court held 
that the negligence of the teacher in not publishing adequate regulations was 
a question of fact for the jury. Commentator thinks that in the instant case, 
teacher was proximate cause of injury inasmuch as the attack was fore- 
seeable and this fact caused the necessary link in the chain of causation. The 
same view is held by the commentator in Texas Law Review, XIX (April 
1941), 355. 


Chronicle 


GENERAL 


Ten thousand persons attended the civic reception in the Minneapolis 
Auditorium on Monday evening, June 23, in honor of the Papal Legate to 
the Ninth National Eucharistic Congress, His Eminence, Dennis Cardinal 
Dougherty. Governor Harold E. Stassen, of Minnesota, welcomed the Papal 
Legate to the State. Mayor John J. McDonough, of St. Paul, and Mayor 
George Leach, of Minneapolis also attended. 

The opening Pontifical Mass was celebrated by His Eminence, the Papal 
Legate, and the sermon was preached by Most Rev. Samuel A. Stritch, D_D., 
Archbishop of Chicago. His Holiness, Pope Pius XII, addressed the closing 
session of the Congress in English by radio. 

Most Rev. Amleto Giovanni Cicognani, D.D., Apostolic Delegate to the 
United States, celebrated a Pontifical Requiem Mass on July 5 in the Amphi- 
theater of Arlington National Cemetery when the body of the late Ignace 
Paderewski, distinguished pianist and statesman, was interred in the National 
Cemetery in a grave offered to the family of the deceased by President Roose- 
velt. A Pontifical Requiem Mass was celebrated for the repose of the soul 
of the deceased, corpore praesente, in St. Patrick’s Cathedral, New York City, 
on July 3, by Most Rev. Francis J. Spellman, D.D., Archbishop of New 
York, who also delivered the eulogy. 

* * * * 


On July 8 the Most Rev. Apostolic Delegate was celebrant of the Pontifical 
Mass in St. Matthew’s Cathedral, Washington, D. C., formally opening the 
19th biennial convention of the Catholic Daughters of America. 

* * * * 


The second national convention of the Missionary Union of the Clergy 
for the United States was held in Rochester, N. Y., June 28. 
ih aS, Be te 


The second session in a three-year summer course in Canon Law ended in 
mid-July at St. Edward’s Seminary, Kenmore, Washington. It was attended 
by thirty-one priests from ten dioceses of the United States and Canada. 

* * * * 


The eighty-sixth annual convention of the Catholic Central Verein of 
America was opened in St. Patrick’s Cathedral, New York City, with a Pon- 
tifical Mass celebrated by Most Rev. J. Francis A. McIntyre, D.D., in the 
presence of Most Rev. Francis J. Spellman, D.D. The sermon was preached 
by Most Rev. Hugh C. Boyle, D.D., Bishop of Pittsburgh. The convention 
was in session August 17-20. 
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On August 21, Associate Justice Frank J. Murphy addressed the fifty-ninth 
annual convention of the Knights of Columbus assembled at Atlantic City 
on problems of international import. 

2K * * * 


The second annual meeting of the Institute for Catholic Prison Chaplains 
was held in Washington, D. C., June 23-27, under the auspices of the Federal 
Bureau of Prisons, Department of Justice, and the National Conference of 
Catholic Charities in cooperation with the National Catholic Welfare Con- 
ference. Most Rev. C. H. LeBlond, D.D., Bishop of St. Joseph, represented 
the Administrative Board of the N. C. W. C. 

* * * * 


Senator Andrew Jackson Houston of Texas, son of General Samuel Houston, 
a convert to the Church, sworn into office June second to fill the unexpired 
term of Senator Morris Sheppard pending a special election, died June 26 
at the age of 87. 

* * * * 

Most Rev. Theodore H. Reverman, D.D., Bishop of Superior, died July 17, 
at the age of 63. Most Rev. Moses E. Kiley, D.D., Archbishop of Milwaukee, 
celebrated the Pontifical Requiem Mass in the Cathedral of Christ the King, 
Superior, on July 22, for the funeral. 


DIGNITIES 


Rev. Laurence J. FitzSimon, Chancellor of the Archdiocese of San Antonio, 
was named Bishop of Amarillo. 


* * * * 


On July 25, in St. Mary’s Cathedral, San Francisco, Most Rev. James J. 
Sweeney, D.D., was consecrated first Bishop of Honolulu by Most Rev. John 
J. Mitty, D.D., Archbishop of San Francisco. Co-consecrators were Most 
Rev. Eugene J. McGuinness, D.D., Bishop of Raleigh, and Most Rev. Thomas 
A. Connolly, D.D., Auxiliary of San Francisco. 

* * BY * 


Monsignor Conrad Chaumont, Vicar General of the Archdiocese of Montreal, 
and Monsignor Lawrence Whelan, assistant chancellor of the Archdiocese have 
been appointed titular bishops respectively of Arena and Opo, and Auxiliary 
Bishops to Most Rev. Joseph Charbonneau, Archbishop of Montreal. 

x * * * 


Very Rev. John J. Raith, Vicar General of the Diocese of Bismarck, has 
been appointed Domestic Prelate. 

* * * * 

Most Rev. Francis J. Spellman, D.D., has appointed the following Vicars 
Delegate of the Military Ordinariate. Their powers are those of Vicars Gen- 
eral. All were chaplains in the first world war except Bishops Connolly and 
Sweeney who were ordained after the war. They are: Most Rev. Mariano 8S. 
Garriga, Coadjutor of Corpus Christi; Most Rev. Thomas A. Connolly, 
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Auxiliary of San Francisco; Most Rev. James J. Sweeney, Bishop of Honolulu; 
Rt. Rev. Francis W. Walsh, New York City; Very Rev. Edward J. Quinn, 
Cincinnati; Rev. Martin J. Nealis, Chicago; Rev. John J. Brady, New York 
City; and Rev. George S. L. Connor, Springfield, Mass. 

* * * * 

Rev. George Johnson, Ph.D., director of the Department of Education of 
the N. C. W. C., has been named a member of the Subcommittee on Educa- 
tion of the Joint Army and Navy Committee on Welfare and Recreation, 
which acts as advisor to the Secretaries of War and the Navy in the matter 
of the welfare of the armed forces. 

* * * * 

Rev. James J. Tompkins, priest of the Diocese of Antigonish, N. 8., founder 
of cooperative and adult education movements among the farmers and fisher- 
men of the Nova Scotian seaboard, received the honorary degree of Master 
of Arts from Harvard University. 

* * * x 

Most Rev. Giuseppe Misuraca, counsellor of the nunciature to Italy, has 
been named Titular Archbishop of Cesarea and appointed Papal Nuncio to 
Venezuela. 

* * x * 

Rev. William A. Scully has been appointed first Secretary of Education for 

the Archdiocese of New York. 


UNIVERSITY 


Rev. Benjamin F. Farrell (J.C.D. 1941) is Officialis of the Diocese of Wheel- 
ing; Diocesan Director of Youth; Rector of St. Anthony’s Church for Italians; 
and Director of the Catholic Choir. 

Rev. Thomas J. Feeney (J.C.D. 1941) has been appointed Vice Chancellor 
of the Diocese of Davenport and Secretary of the Diocesan Court. 

Rev. John A. Goodwine (J.C.D. 1941) is assistant at the Church of Our 
Lady of Mount Carmel, The Bronx. 

Rev. Thomas M. Kealy (J.C.D. 1941) has been appointed Chancellor of the 
Diocese of Lincoln. 

Rev. Carl A. Meier (J.C.D. 1941) has been appointed Defensor Vinculi of 
the Diocese of Des Moines. 

Rey. John R. Schmidt (J.C.D. 1941) has been appointed Chancellor of the 
Diocese of Amarillo. 

* * * * 

The Most Rev. Rector, in an article in the “ Bulletin ” of the University out- | 
lined the University’s policy of loyalty to the Hierarchy and the Federal 
authorities. He said that no one loyal to the institution has any right to 
speak for it except in keeping with the utterances of the Catholic Hierarchy 
and with profound allegiance to the American Government. 

* * * * 

The Most Rev. Rector has been honored with a second term of five years 
as Rector by the Secred Congregation of Seminaries and Studies in response 
to the petition of the trustees of the University. 
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